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intended a "buy in" of his company. In 2009, Berryhill, through his attorney Dan Williams 
unequivocally denied a loan ever existed, or that the "buy in" was ever envisioned. 
Fust and fOICmost, the funds descnoed in your letter and claimed by Mr. Mosen or 
Mosen Equities, LLC, did not constitute a loan to John Berryhill OI Beiryhill & Co., Inc. 
(''Benybills .. or "Ben-yhill & CO,"). I believe you will find no note, no seanity terms, no 
repayment terms, no interest rate, nor any of the other specific terms necessary in order to sustain 
the concrete requisites of a bonaflds loau: Rather, despite the parties' inability to come to terms 
on any particular written contractual relati~ you will find that the extensive course of 
dealing indicates that the relevant funds constituted an investment by Mosell Bquides. lLC, in a 
speculative venture dealing with the proposed development of Polo Cove near S\Jmlyslope in 
Canyon County, Idaho. 
Based on William's letter, Mosell Equities is entitled to the reasonable inference that 
although Berryhill identified the funds as a "loan" pending consummation of the business 
relationship in order to entice Mosell to give him money, Berryhill never intended to honor the 
loan and repay Mosell Equities if the business relationship was not finalized. Then, based on 
Berryhill's contention through Williams that the funds were never intended as part of a "buy in," 
but some other "speculative investment," Mosell Equities is entitled to the reasonable inference 
that Berryhill never intended to honor his promise to Mosell Equities of the "buy in." 
2. Mosell Equities' Fraud Claim Is Not Based On A Failure To Perform A 
Contractual Duty. 
Berryhill then argues, "to the extent that Plaintiff's claim for fraud is based simply on the 
failure of Defendant Berryhill & Company, Inc., to acknowledge its alleged debt and provide 
repayment, Plaintiff's claim fails." (Memo., p. 10.) First, Mosell Equities' claim is not based on 
Berryhill' s failure to "acknowledge" the debt, but based on his false representations to Mosell 
discussed above. Second, Berryhill fails to present or identify any facts to support this claim so 
no burden shifts to Mosell Equities to respond. 
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3. Plaintiff Has Properly Pied Fraud In The Inducement. 
Mosell Equities has alleged that both Berryhill and Berryhill & Company, Inc. are liable 
for Berryhill's fraud, but it appears that Berryhill seeks to misrepresent that allegation as well.4 
Although Berryhill claims, "Plaintiff pleads with particularity nothing suggesting that 
Defendant Berryhill & Company, Inc., or its agent Mr. Berryhill, had a present intention not to 
perform the alleged loan agreement set or at Exhibit A to the Amended Complaint, he ignores 
the actual pleadings. 
34. John Berryhill represented to Glenn Mosell in writing that monies Mosell Equities, 
LLC loaned to Berryhill & Co. would remain as loans to Berryhill & Co. and if the 
parties ultimately formed another business entity, then those funds would be 
"transitioned" into Mosell Equities' "buy in" of that new business entity. 
35. 'This was a false statement. 
Mosell Equities Amended Complaint, paras. 34-35. 
When these two paragraphs are read in conjunction, Mosell Equities alleges that the 
statement in paragraph 34 was "false" when made. 
Additionally, as the motion is for summary judgment, the Court can consider evidence 
outside the pleadings. Mosell Equities has also presented facts that could lead a reasonable 
person to conclude Berryhill never intended to consummate the "buy in" or pay Mosell Equities 
back if the "buy in" did not occur. Again, despite writing "loan" and "buy in" in his own 
handwriting, and later testifying under oath that is what Berryhill intended, Berryhill 
subsequently disavowed that was ever his intent or agreement. 
4. Mosell Reasonably Relied On Berrybill's Representations. 
First, this portion ofBerryhill's memorandum is nothing less than closing argument. 
Berryhill appears to be arguing that he was a liar, and Mosell should have known that Berryhill 
4 In Berryhill's brief; he misquotes the actual language in the Amended Complaint and suggests Mosell Equities had 
a typo in the allegation. However, upon review of the allegation, the wording in the Amended Complaint is correct. 
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-
was a liar, and then as Mosell was an experienced business man, he could not have understood 
that Exhibit A was some type of formal promissory note. 
Neither Mosell nor Berryhill intended the written confirmation (Exhibit A) to act as a 
promissory note as now Berryhill alleges. Exhibit A was to acknowledge the parties' intention to 
ultimately create a business relationship - just as Berryhill confirmed in his testimony in the 
Broadway Park case and to confirm the parties' understanding that the funds were a loan 
pending consummation of the "buy in." 
77 
16 O. What did Mosell Equities get in exchange for 
17 this half a million dollars? 
18 [Berryhill] A. Fifty percent of Berryhill and Company. 
19 Q. So today Mosell Equities owns fifty percent of 






A. There's actually - No. That paperwork is 
being drawn up. 
Q. But that's your understanding? 
A. Yes. 
0. So you're having somebody do the paperwork? 
78 
1 A. Yes. 
2 O. So he's -- or Mosell Equities is going to be a 
3 fifty percent shareholder? 
4 [Berryhill] A. Yes. 
To confirm and memorialize his understanding of the status of the funds pending the 
"buy in," Mosell wrote "loan" on each of the checks he gave to Berryhill, (Mosen Affidavit, 
Exhibit 12,), and confirmed with Berryhill's General Manager that Berryhill was accounting for 
the money Mosell Equities had loaned as a long-term liability on Berryhill's books. 
19 
1 [Luedtke] A. The very first check that I saw Glenn give to 
2 Berryhill & Company, I entered into the books as an 
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3 equity account, because I was still so new with the 
4 business, I was under the impression that they were 
5 already partners. 








was in equity and wasn't in the loan account that was 
already established, he asked me to move that. 
So then I went to John and said, Glenn says it's 
a loan. It's not equity. He wants me to move it." 
And John said, "Okay." 
[Clark] Q. Mr. Berryhill didn't dispute that? 
A. No. He didn't. 5 
Berryhill told Mosell the funds would remain a loan until the "buy in" and Mosell 
confirmed this representation by reviewing how Berryhill was accounting for this money - as a 
debt to Berryhill & Company- just like Berryhill represented in Exhibit A. Consequently, 
Mosell's reliance on Berryhill's representation that the money would remain a loan until the 
"buy in" was justifiable. 
Moreover, Mosell testified in his Affidavit filed in Support ofMosell Equities' Motion 
for Partial Summary Judgment, that Berryhill had shown him "business financials and projected 
yearly gross income of$3,000,000.00 for the Berryhill & Co. restaurant downtown," to entice 
Mosell Equities to "buy in" to the restaurant. (Affidavit of Glenn Mosell, p. 7, para. 29.) The 
language Berryhill wrote in Exhibit A merely confirmed what Berryhill was telling Mosell -
"you buy in and this is what you get," and based on the parties ongoing business relationship that 
Berryhill confirms in his deposition, Mosell's reliance on Berryhill's representations that the 
loaned funds would remain as loans until transitioned to equity was reasonable. 
BREACH OF THE WRITTEN CONTRACT 
There is no dispute that Exhibit A, handwritten by Berryhill on a piece of paper upon 
which the parties had copied a loan check, is not a model of contractual completeness, but it 
5 Affidavit of Joy Luedtke, p. 19, LL. 1-13, attached to the Affidavit of Glenn Mose II filed in Support of Plaintiff's 
Motion for Partial Summary Judgment. 
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contains all the essential terms of a contract. Mosell Equities has filed a counter-motion for 
summary judgment and argues the Court can rule as a matter of law that the parties intended 
Mosell Equities' funds to remain a loan pending consummation of the "buy in" because they 
used the term "loan" in the contract, a clear and unambiguous term with a specific meaning that 
is generally understood. In other words, a reasonable person would understand the term "loan" 
to mean some type of contractual obligation. 
Berryhill argues that although he used the term "loan" in his agreement and accepted 
checks from Mosell Equities upon which Glenn Mosell had noted "loan" on each, Exhibit A did 
not create a contractual duty, which he failed to perform. However, while Berryhill argues that 
"loan" really does not mean loan, he fails to offer any reasonable explanation of what he 
believed the term meant when he used that term in his handwritten contract. In other words, he 
argues "loan" does not mean "loan," but he can't explain what he understood the term "loan" to 
mean. While Berryhill argues, "A loan that 'will be transitioned' is, quite simply, not a loan at 
all,"(Berryhill's Memo. p. 13.), he fails to identify what is "a loan that will be transitioned," 
when the transition does not occur, other than a loan. 
Berryhill also argues, "The document does not describe the parties' intent in case the 
planned 'transition' does not occur." (Berryhill's Memo., p. 13.) However, the lack of specific 
language about the contingency if no "buy in" occurs does not somehow void the contract as 
Berryhill appears to argue. Exhibit A indicates the Mosell Equities' money was a loan that the 
parties at the time envisioned would be ''transitioned" to equity as some point. Consummating 
the "buy in" was therefore a condition precedent to the loaned funds ''transitioning" to equity. If 
that condition-the "buy in" did not occur, then the loaned funds remained a loan. To use an 
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"Easter" analogy, while an egg may become a chicken, if that does not happen, the egg remains 
an egg. 
The reality, legal or factual, is if the parties intended the funds to remain a loan until the 
"buy in," and as neither party disputes the "buy in" did not occur, Mosell Equities' funds 
remained as a loan to Berryhill & Company, Inc. Mosell Equities is entitled to summary 
judgment as the parties did not conclude the "buy in," an undisputed fact, and based on the clear 
and unambiguous language of Exhibit A, the funds remained a loan. 
In the alternative, if the Court cannot rule as a matter of law that as the parties used the 
seemingly clear and unambiguous term term "loan" in their contract they really did not mean 
"loan" as generally understood, then the contract is merely ambiguous, thereby entitling neither 
party to summary judgment. If the Court believes there is ambiguity as to what the parties 
intended the term "loan" to mean, then the Court may allow parol evidence from the parties to 
determine their intentions. For example, Mosell Equities will present the testimony from 
Berryhill' s bookkeeper, Joy Luedtke, that Berryhill accounted for the Mosell Equities funds as 
"long term liabilities [loans]" to Berryhill & Company, Inc., and that she was directed to account 
for the funds in that manner by Berryhill himself. 
40 
5 [Clark] Q. Okay. When you say there was a discussion that 
6 you would wait until 2008 and that for tax purposes for 
7 2007 it would stay a loan, is that it? 
8 [Luedtke] A. Yeah, because once the partnership was 
9 f"malized, then that loan was going to be rolled over 
10 into equity. 
11 Q. Okay. Who told you that the decision was to 
12 keep it as a loan? 
13 A. I believe it was a question that I asked John. 
14 "So, we are leaving it as a loan for tax purposes?" 
15 And I believe he said yes. 
16 Q. Okay. And did that happen? 
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1 7 A. Yes. It did. That's how it went to the 
18 accountant. 
Additionally, Glenn Mosell testified in his deposition, in the Broadway Park case, that he 
believed the loaned funds were still a loan as of February 8, 2008 and testified in his Affidavit 
filed in opposition to Berryhill's Motion for Summary Judgment that Berryhill was at the 
deposition, heard Mosell' s testimony, and never disputed Mosell' s understanding. 
Mosell Equities will prove, and has provided that proof by way of the Berryhill & 
Company manager's deposition, that in addition to using the term "loan" in his handwritten 
contract, Berryhill then confirmed his understanding and acknowledgment the funds were to 
remain a loan by subsequently accounting for Mosell Equities' funds as loans to Berryhill & 
Company, Inc. on the Berryhill & Company, Inc. books, pending the "buy in." Under the 
circumstances and the facts presented, there is but one logical conclusion, as the anticipated "buy 
in" did not occur, Mosell Equities' funds remain as a loan to Berryhill & Company, Inc. 
IMPLIED-IN-FACT CONTRACT 
Mosell equities raised this claim in the alternative, based on the expectation that Berryhill 
would argue that Exhibit A did not rise to the level of a bona fide contract, and as the parties 
never signed formal "buy in" documents, then no written contract existed. Unfortunately, for 
Berryhill, however, even if the Court were to find that no written contract existed, Berryhill's 
admission under oath in the Broadway Park case confirms that Mosell Equities paid Berryhill 
money and Berryhill thereafter sold 50% of his company-all that was left to do was sign the 
paperwork. "The general rule is that where the conduct of the parties allows the dual inferences 
that one performed at the other's request and that the requesting party promised payment, then 
the court may find a contract implied in fact." Fox v. Mt. W Elec., 137 Idaho 703, 708 (2002). 
In this case, due to Berryhill's testimony under oath in the Broadway Park case, where 
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Berryhill confirmed the agreement to "buy in" and that in consideration for having already 
received Mosell Equities' money, Berryhill confirms his express understanding Mosell Equities 
would own 50% of Berryhill & Company, Inc., when the paperwork was finalized, there is 
nothing for the Court to infer. 
77 
16 Q. What did Mosell Equities get in exchange for 
17 this half a million dollars? 
18 [Berryhill] A. Fifty percent of Berryhill and Company. 
19 O. So today Mosell Equities owns fifty percent of 
20 Berryhill and Company? 
21 A. There's actually -- No. That paperwork is 
22 being drawn up. 
23 0. But that's your understanding? 
24 [Berryhill] A. Yes. 
25 Q. So you're having somebody do the paperwork? 
78 
1 A. Yes. 
2 0. So he's -- or Mosell Equities is going to be a 
3 fifty percent shareholder? 
4 [Berryhill] A. Yes. 6 
Despite Berryhill's clear understanding of the parties' agreement as is evident from 
Berryhill' s admission Mosell Equities had already provided the promised money for the "buy 
in," and although Mosell Equities subsequently requested that Berryhill finalize the deal and sign 
the paperwork, Berryhill refused. (Affidavit of Glenn Mosell, paras. 52, 53, and 54.) 
Exhibit A confirms Berryhill acknowledging the funds were loans to Berryhill, and 
Berryhill confirms receiving the funds entitling Mosell Equities to 50% ownership. Under the 
circumstances, if the Court cannot find an express agreement, then there are undisputed facts 
warranting the recognition of a contract implied in fact. As Berryhill has no presented facts 
6 Berryhill TR., pp. 77-78. 
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establishing genuine issues of material fact do not exist on this claim, he is not entitled to 
summary judgment. 
UNJUST ENRICHMENT 
Obviously, Mosell Equities filed this claim as it applied to Berryhill & Company, Inc., in 
the alternative in the unlikely event the Court or trier of fact found no contract written or implied 
existed. However, while the Court has at this point in the action refused to allow Mosell Equities 
to pierce the corporate veil, there is no dispute that John Berryhill received $50,000.00 directly 
from the Mosell Equities funds, as confirmed by Berryhill's own accounting records. As 
Berryhill contends he was not a party personally, but was acting on behalf of his company when 
it contracted with Mosell Equities, but Berryhill ultimately personally received $50,000.00 of 
this money, the the claim still exists against Berryhill personally for these funds, plus 
accumulating interest. 
IDJI 6.07.2 - Unjust enrichment- equitable theories 
Even though there is no agreement between the parties, under certain 
circumstances where a party has been unjustly enriched by the actions of another the 
law will require that party to compensate the other for the unjust gain. To recover 
under this theory, the plaintiff has the burden of proving each of the following: 
1. The plaintiff provided a benefit to the defendant; 
2. The defendant accepted the benefit; and 
3. Under the circumstances, it would be unjust for the defendant to 
retain the benefit without compensating the plaintiff for its value. 
Again, if Berryhill asserts he is not a party to the contract between Mosell Equities and 
Berryhill & Company, Inc., but he ultimately took Mosell Equities' funds out of his company 
and used the funds personally, then the unjust enrichment claim continues against Berryhill. 
Additionally, there is no dispute that $405,000 exchanged hands- from Mosell Equities 
to Berryhill & Company, Inc. Considering the amount alone, it is hard to imagine the person 
receiving that amount of money did not derive some benefit. Although Berryhill now contends 
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the money was "an investment in Polo Cove," the undisputed facts are that the money either 
went directly into Berryhill's pocket, or directly into operating his restaurant. Finally, it would 
be inequitable to allow Berryhill to keep the money under any circumstances, but more so ifhe 
misled Mosell Equities into giving Berryhill the money by representing that upon receipt of the 
money, Berryhill would transfer an interest in his business, as is evident by Exhibit A. As 
genuine issues of material fact continue to exist on each element of this claim, Berryhill is not 
entitled to summary judgment. 
CONVERSION 
Berryhill fails to provide facts to support an entitlement to summary judgment on Mosell 
Equities' conversion claim. All Berryhill asserts is "Here, Plaintiff will be unable to identify the 
claimed furniture and fixtures, to claim ownership, to state how the ownership arose, or to do 
anything else to justify its conclusory claim to relief." (Emphasis added) (Memo. p. 14-15.) As 
Berryhill fails to identify facts entitling it to summary judgment, Mosell Equities has no duty to 
respond. 
CONCLUSION 
Mosell Equities hereby requests that the Court deny the Defendants' Motion for 
Summary Judgment in its entirety. Either genuine issues of material fact exist regarding Mosell 
Equities' claims, or the Defendants have failed in their burden at summary judgment to present 
facts to support a contention that no genuine issue of material fact exists. 
RESPECTFULLY SUBMITTED this 7th day of April, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th day of April, 2010, I served the foregoing, by 
having a true and complete copy delivered via hand delivery to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
ERIC R. CLARK 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
APR O 7 2010 
J. DAVID NAVARRO, Clerk 
ByE. HOLMES 
DEPUTY 
IN TIIE DISTRICT COURT OF TIIE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Case No. CV OC 0909974 
AFFIDAVIT OF GLENN E. MOSELL 
FILED IN OPPOSITION TO 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
GLENN E. MOSELL, being first duly sworn, and upon personal knowledge of the facts 
and circumstances recited herein, deposes and states: 
1. I am over the age of 18 years, and I have personal knowledge of the facts as stated 
in this affidavit. 
AFFIDAVIT OF GLENN E. MOSELL FILED IN OPPOSIDON TO DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT- 1 
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-
2. Attached as Exhibit A is a true, complete and accurate copy of the deposition 
transcript of John Berryhill taken by the Defendants in John Berryhill, and Mosel/ Equities, 
L.L.C., v. Broadway Park, Inc., and Michael G. Matzek, Ada County Case No. CV OC 07-
00987, including the first page of Deposition Exhibit 6. 
3. Attached as Exhibit B is a true, complete and accurate copy of the deposition 
transcript of my deposition taken in by the Defendants in John Berryhill, and Mosel/ Equities, 
L.L.C., v. Broadway Park, Inc., and Michael G. Matzek, Ada County Case No. CV OC 07-
00987. 
4. Attached as Exhibit C is a true, complete and accurate copy of the deposition 
transcript of the Deposition of Victoria Meier, including Deposition Exhibit 1, taken in this case. 
5. John Berryhill attended my deposition, taken February 5, 2008, in the Broadway 
Park case. Neither, during, after, nor at any time before I received the letter from Dan Williams, 
Berryhill's attorney, dated April 2, 2009, (Amended Complaint, Exhibit D), did Berryhill 
indicate to me that I was not correct in my belief as I testified during my deposition on pages 44-
47, and 61-63 that the money Mosell Equities provided to Berryhill & Company, Inc. was a loan, 
which remained a loan to Berryhill & Company, Inc., until we consummated Mosell Equities or 
my buy in and signed the appropriate documents. 
6. During Berryhill's deposition he testified that he had "pushed back" from the Polo 
Cove project about 6 months before his deposition, or about the same time Mosell Equities 
stopped paying Berryhill as a restaurant consultant for that project. I don't recall that Berryhill 
was involved in the Polo Cove project after Berryhill confirmed he had "pushed away" from that 
project 6 months before his deposition on January 30, 2008. 
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-
7. I have read Berryhill's Memorandum in support of his motion for summary 
judgment, and specifically, the excerpts from pages 41-44 of my deposition in the Broadway 
Park case. The "blending" I discussed referred to Mosell Equities buying into Berryhill & 
Company, Inc. or some other entity we designated, and that company having an ownership 
interest in the restaurant downtown and at Polo Cove, and the other destinations Berryhill has 
discussed in various documents he created. The "profits" I referred to in concept addressed 
Berryhill' s interest in the ownership of the company that would own the Polo Cove restaurant 
and the appreciation of that asset, as opposed to Berryhill being paid simply to operate that 
restaurant. If the "buy in" did not occur, which I certainly had not considered while I was 
testifying, especially after hearing Berryhill' s testimony a week earlier that the "buy in" had 
already occurred and we just needed to sign the documents, then there was no "blending," and 
Berryhill would not have been entitled to any potential profits of the Polo Cove restaurant. 
8. These discussions and projections were made in the context of my or Mosell 
Equities' ownership of 50% of Berryhill & Company, Inc. or some other entity, with Berryhill 
owning the other 50% interest. 
I declare under penalty of perjury under the laws of the State of Idaho and the laws of the 
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DATED this _~U~ __ day of April 2010. 
Glenn E. Mosell 
SUBSCRIBED AND SWORN to before me this _~l._.O~ __ day of April 2010. 
JAMIE BOX 
NOTARY PUBLIC 
STATE OF lDAHO 
d08'~ 9 3S- /L{7f 
N ARY PUBLIC for the ~tate of Idaho 
R siding at: ~e , I c0-ko 
' Commission ~pires: /- / ~ -;) OIL/ 
' 
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-
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th day of April, 2010, I served the foregoing, by 
having a true and complete copy delivered via hand delivery to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
ERIC R. CLARK 
AFFIDAVIT OF GLENN E. MOSELL FILED IN OPPOSIDON TO DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT- 5 
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DEPOSITION OF JOHN E. BERRYHILL TAKEN 1-30-08 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN BERRYHILL, an individual, 
and MOSELL EQUITIES, L.L.C., an 




BROADWAY PARK, INC., an Idaho 
corporation, and MICHAEL G. 
MATZEK, an individual, 
Defendants. 
Case No. CV OC 
07-00987 
DEPOSITION OF JOHN E. BERRYHILL 
JANUARY 30, 2008 
BOISE, IDAHO 
BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700 
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- -
DEPOSITION OF JOHN E. BERRYHILL TAKEN 1-30-08 
Page 2 Page 4 
DEPOSITION OF JOHN E. BERRYHILL 
BE IT REMEMBERED that the deposition of John 
E. Berryhill was taken by the 
Defendants/Counterclaimants Michael G. Matzek and 
Broadway Park, Inc., at the offices of Moffatt, Thomas, 
Barrett, Rock & Fields, Chartered, located at IOI South 
Capitol Boulevard, l 0th Floor, Boise, Idaho, before 
Debra Burnham, a court reporter and notary public in and 
for the County of Ada, State of Idaho, on Wednesday, the 
30th day of January, 2008, commencing at the hour of 
l 0: l 0 p.m. in the above-entitled matter. 
APPEARANCES: 
For the Plaintiffs/ CHARNEY AND ASSOCIATES, PLLC 
Counterdefendants By: Mr. Dennis M. Charney 
John Berryhill and 1191 East Iron Eagle Drive 














Whereupon the deposition proceeded as follows: 
JOHN E. BERRYHILL, 
a witness having been first duly sworn to teU the 
truth, testified as follows: 
EXAMINATION 
BY MR.ROE 
Q. Good morning, Mr. Berryhill. Will you state 
your name and address for the record, please. 
A. John E. Berryhill the third, 5650 South 
Schooner Way; Boise, Idaho, 83716. 
Q. Mr. Berryhill, you are appearing today 
pursuant to a subpoena or notice of deposition duces 
tecum, are you not? 
L.L.C.: 14 
15 
For the Defendants/ MOFFATT, THOMAS, BARRETT, ROCK , 16 
Counterclaimants FIELDS, CHARTERED 
A. Y~. I 
Q. I am going to hand you what's been marked as£ 
defendants' exhibit I . 
Michael G. Matzek and Mr. Michael 0. Roe 
Broadway Park, Inc.: I 01 S. Capitol Blvd., I 0th Floor 
Post Office Box 829 
Boise. Idaho 83701 





JOHN E. BERRYHILL PAGE 
By: Mr. Roe 4 
EXHIBITS 
NO. 
I Notice of Deposition Duces Tecum 4 
2 E-mail, Berryhill to Lifshitz, 10-6-06 98 
3 E-mail, Matzek to Berryhill, 10-5-06 100 
4 Schematic Drawing of Shopping Center 109 
5 E-mail, Berryhill to Erin, 11-14-06 113 
6 Purchase and Sale Agreement, 8-15-06 120 
7 Retail Lease, Broadway/ Ali Baba 138 
8 Verified Complaint 164 
9 E-mail, Berryhill to Matzek, 11-12-06 175 
JO Broadway Park Rent Roll, July 2006 186 
11 Broadway Park Rent Roll, June 2006 186 
12 Affidavit of John Berryhill 202 
13 Second Affidavit of John Berryhill 215 
14 1040 Individual Income Tax Return, 2006 221 
15 1040 Individual Income Tax Return, 2005 221 



































(Whereupon exhibit I was marked for 
identification.) 
Q. (BY MR. ROE) Are you familiar with that 
document? 
A. Yes. 
Q. Is that the subpoena that you're appearing 
pursuant to today? 
A. That is correct. 




Q. Well, I am going to give you some ground rules 
to make the process easier and more productive, okay? 
One of the ground rules is that everything that you and 
I say is being recorded for future use or reference, so 
it's important that each ofus speaks clearly and that 
we wait for the other one to finish before we speak. Do 
you agree to that? 
A. I agree. 
Q. Another thing that's important in order for an 
accurate record to be taken is that you speak in audible 
tones; "yes, no," whatever else. Okay? 
A. Okay. 
Q. Please don't rely on nonverbal cues, okay? 
A. All right. 
Q. I don't know how long today's deposition will 
take, but I will plan on completing it as quickly as 
possible. I will probably take breaks about every hour 
and a half to two hours; but if you need to break for 
any reason before that, please let me know and we will 
accommodate you. Okay? 
A. Okay. 
Q. There is coffee and water and soft drinks 
available if you need them, okay? 
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A. All right. 
Q. If you need to consult with your counsel, Mr. 
Charney, that's all right. I would appreciate it if you 
would not consult with him if there is a question 
pending. Please answer the question before you consul! 
with him. 
A. All right. 
Q. Okay. And likewise, if you need a break, 
please wait until you've finished an answer before you 
take a break; okay? 
A. Okay. 
Q. The purpose of the deposition is a 
fact-finding exercise, and the purpose isn't to trip you 
up or make you uncomfortable unnecessarily. For that 
reason, I would like you to answer every question as 
completely as you can. That's what we are looking for, 
is all the information with respect to any particular 
question. Will you agree to that? 
A. Yeah. 
Q. If I ask a question that you don't understand, 
please ask me to rephrase it or tell me you don't 
understand; and I will come at it from a different angle 
until you and I are clear what the question is, so I can 
be clear what the answer is. Okay? 
A. All right. 
Page 7 
Q. Is there any reason that you can't give 
competent testimony here this morning? Are you ill? 
A. No. 
Q. Have you had anything to drink in the last 
eight hours? 
A. No. 
Q. Under the influence of any ... Not saying 
that's a bad thing, just asking. 
A. I do own a restaurant. 
Q. All right. Fairly sober this morning? 
A. Fairly sober. 
Q. You are not under the influence of any drugs 
or anything else that would impede your testimony? 
A. No. 
Q. Great. Mr. Berryhill, I am going to start 
with just some background information; and I will hurry 
it along as quickly as I can. Would you please tell me 
your age? 
A. Forty-seven. 
Q. And give me a little bit about your 
biographical background. You can jump in, let's say, 
right after high school. If I am not getting enough 
detail, I will come back to areas I want to explore 
more. So give me a rundown starting from when you go 




















































A. Moved to -- Didn't graduate high school. 
Moved to California, was on a Broadway preview tour, 
starving actor, dancer, singer. Ended up in -- Most of 
those go to New York. I ended up in LA, which is when 
I started cooking, 'cause you have to pay the pills, and 
eventually returned to Arkansas, where I'd finished my 
last year of high school, in Little Rock, Arkansas. And 
that's where my family lived; still lives. Started 
working for restaurants there, continued in restaurants; 
went to school, got my GED. 
Went to school, University of Arkansas, for a 
while; lived in Michigan, Maine, Kansas, Ohio, from tha 
time to 1987, when I moved to Idaho, again working for 
-- working for restaurants. Not the only thing I did, 
but . . . Worked for several restaurants here and Sun 
Valley, catering companies. Started my business in 199~ 
here, and started my restaurant in 1998, and currently 
run both. 
Q. Now let me go back and just fill in some of 
the gaps, ifl may, please. You attended high school in 
Little Rock, Arkansas? 
A. Yes. 
Q. What was the last year that you attended? 
A. '79. 
Q. What level, grade level were you? 
Page 9 
A. Senior. 
Q. So you quit your senior year? 
A. No. I went all the way through. I just 
didn't graduate. 
Q. You just didn't graduate. Then you left 
Little Rock and went to LA; is that right? 
A. Right. 
Q. You said you started cooking? 
A. Right. 
Q. What does that mean? 
A. In a restaurant. 
Q. Which you did --
A. As a job. 
Q. Did you start as a busboy or waiter? Or how 
did you jump into the restaurant business? 
A. It was actually a private club, so I started 
as assistant to the maitre d', actually. I started in 
the front of the house. Then I think I went to plumber; 
maintenance, doing plumbing, and then worked my way intc 
the kitchen. Actually started cooking before I started 
dishwashing. 
Q. What private club was that? 
A. It was called the SPY A Club, Society for the 
Preservation Variety of Arts. It was owned by Milt and 
Bill Larson, who also owned at the time the Mayfair 
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Music Hall, the Magic Castle in Hollywood. 1 
Q. How long did you work for the SPV A? 2 
A. I actually have no idea. A year, maybe; two, 3 
~k 4 
Q. When and why did you leave? 5 
A. LA? 6 
Q. The club. 7 
A. The club. I actually don't recall. 8 
Q. So you left around 1988? 9 
A. '88, did you say? 10 
Q. Yes. 11 
A. No. I moved to Idaho in 1987. I'm talking 12 
about 1979, '80. 13 
Q. Okay. When did you leave high school? 14 
A. 1979. 15 
Q. Then you went directly to LA? 16 
A. Right. 17 
Q. So when did you leave LA? 18 
A. '79, '80. Probably '80, '81. 19 
Q. And you went back to Arkansas? 2 0 
A. That's correct. 21 
Q. And while you were there you earned your GED; 22 
is that correct? 2 3 
A. That's correct. 2 4 
Q. You said you attended the University of 25 
Page 11 
1 Arkansas? 1 
2 A. At Little Rock. 2 
3 Q. And when was that? 3 
4 A. 1981, maybe. I'm not that clear. 4 
5 Q. You attended for one year? 5 
6 A. Probably went to classes for a couple of 6 
7 years. I don't actually recall. 7 
8 Q. What did you study? 8 
9 A. Dance. 9 
10 Q. Dance? 10 
11 A. (Nodding head.) 11 
12 I was a dancer. 12 
13 Q. Were you a dancer in LA, too? 13 
14 A. Yes. 14 
15 Q. Then you said you went to Michigan, Maine, 15 
16 Kansas, Ohio and some other states; is that right? 16 
1 7 A. Yeah, just moving around. 1 7 
18 Q. What were you doing during that period? 18 
19 A. Working. 19 
20 Q. As a what? 20 
21 A. Restaurants. Worked in an art gallery in 21 
22 Bangor, Maine. Mostly restaurants. 22 
23 Q. In what capacity? 23 
24 A. Waiter, cook, maitre d'. 24 
2 5 Q. And then -- So you traveled around these 2 5 
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various states with these jobs generally during what 
period of time? 
A. 1982 to 1986, maybe. 
Q. Then I believe you testified that you came to 
Idaho in 1987? 
A. Yes. 
Q. And what did you do when you first got here? 
Who did you work for? 
A. In Boise, Milford's. 
Q. And in Sun Valley? 
A. Christina's; Everett and Company and 
Christina's. 
Q. In what capacity at those places? 
A. Both front of the house and back of the house. 
Q. Were you a cook at Milford's? 
A. Both front of the house and back of the house. !l 
So cooking and whatever they would put me in capacity ir ' 
the front of the house. 
Q. And at Christina's and Everett and Company 
what did you do for them? 
A. Everything. Catering. So everything was 
front of the house or back of the house. 
Q. Where else did you work in Idaho between 1987 
and 1995? 
A. Had I known, I would have brought my guitar 
Page 13 
case, which actually is full of every single job I had. 
But I worked for B.B. Strand's; Jon Mortimer with B.B. 
Strand's. I worked for Red Lion Hotels. I worked for 
-- I did a side job putting in movie theater seats in 
all the Cineplex Odeon theaters that they're now taking 
out. My son thinks was really cool. And I went to BSU 
Moxie Java. 
Q. I'm sorry. Did you say you went to BSU? 
A. Uh-huh. 
Q. Did you attend classes there? What were you 
doing? 
A. I took classes at BSU. 
Q. Were you enrolled as a full-time or part-time 
student? 
A. I would imagine part time. I can't --
Probably part time. 
Q. Did you receive a degree from BSU? 
A. No. 
Q. What did you study there? 
A. Kind of whatever I wanted. I didn't have a 
degree. Lot of social work, sociology. Philosophy. 
Took a math class. 
Q. Do you recall how many credits you earned at 
BSU? 
A. No. 
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Q. You don't recall? 1 training other than what you've described? 
A. I don't recall. 2 A. No. I apprenticed as a baker. 
Q. Did you take any business classes there? 3 Q. Okay. Anything else? 
A. No. 4 A. Not that I'm not a businessman or a preacher's 
Q. Did you take any cooking classes? 5 kid. I spent time in a Bible school, was raised by a 
A. Economics. No cooking classes. 6 very conservative family. 
Q. Then you started your business in 1995, right? 7 Q. Where was the Bible school? 
A. Yes. 8 A. Kansas; Emporia, Kansas. 
Q. What business was that? 9 Q. Emporia? 
A. Berryhill and Company. 10 A. Emporia, Kansas; nondenominational. 
Q. What was Berryhill and Company in 1995? 11 Q. How long did you attend? 
A. It was a catering company. 12 A. It was actually a four-year program that was 
Q. Describe briefly what it did, or does to this 13 two-year in-residence. I have an associates of 
day. 14 theology. 
A. We have clients that order food from us, and 15 Q. Okay. So you attended for two years? 
we take food -- cook and take food to them. 16 A. Right. 
Q. And what did you do immediately -- or who were 17 Q. And you earned an associate degree in 
-- who were you working for, what restaurant were you 18 theology? 
working for immediately before you started your business 19 A. Yes. 
in 1995? 20 Q. From -- What was the name of the school? 
A. B.B. Strand's. 21 A. The College of Emporia. That's also one ofmy 
Q. ls that for Jon Mortimer? 22 cooking endeavors. I had a job there, and I cooked. 
A. That's correct. 23 Q. At the school? 
Q. Did he own B.B. Strand's? 24 A. Yeah. 
A. He did. He had a partner, Ivan Strand. 25 Q. So you attended the College of Emporia in 
Page 15 Page 17 
Q. When you started your catering business in 1 Emporia, Kansas, in -- for approximately two years and 
1995, where was it located? 2 earned an associate degree; is that right? 
A. In my home. 3 A. It was a four-year program, but you have an 
Q. And then three years later, in 1998, you 4 in-resident schooling of two years. 
started your restaurant? 5 Q. But you did earn a degree? 
A. That's correct. 6 A. Yeah. 
Q. Where was that? 7 Q. In what year? 
A. Eighth Street Marketplace. 8 A. I don't remember. 
Q. What type of restaurant was that? 9 Q. Approximately. 
A. Little wine bar, cafe. 10 A. '85. 
Q. Was it successful? 11 Q. 1985? 
A. Yes. 12 A. '86, maybe. 
Q. And how long was it located on Eighth Street? 13 Q. '85 or '86? 
A. I believe six years. 14 A. Yeah. 
Q. So in roughly 2004 you moved someplace? 15 Q. With respect to your biographical history, any 
A. I believe that was 2004. 16 other formal or informal training or courses or schools 
Q. Where did you move to? 17 or--
A. To Broadway Park. 18 A. No. I could go through dance classes. 
Q. And you moved the catering business with you 19 Q. You took dance classes? 
to Broadway Park? 20 A. Yeah. 
A. No. It had moved before. 21 Q. Anything else? 
Q. When did it get to Broadway Park? 22 A. I said baker's apprentices_hip. 
A. rm rusty on the years; but two to three years 23 Q. Yes, you did. 
before, I believe. 24 A. I don't think so. 
Q. Have you -- Do you have any other education or 25 Q. Have you ever attended a cooking school? 
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1 A. No. 1 
2 Q. No? 2 
3 A. No. 3 
4 Q. Have you received any other certifications or 4 
5 designations in any area? 5 
6 A. (Shaking head.) 6 
7 Q. That "no"? 7 
8 A. No. Sorry. 8 
9 Q. Mr. Berryhill, you testified that you moved 9 
10 your catering business to Broadway Park in around 2001; 10 
11 is that correct? 11 
12 A. Yes. 12 
13 Q. And you moved the restaurant in around 2004; 13 
14 is that correct? 14 
15 A. Yes. 15 
16 Q. Describe for me, if you will, please, the 16 
1 7 circumstances surrounding your move to Broadway Park, 1 7 
18 both with the catering business and the restaurant, in 18 
19 terms of how you met Mr. Matzek and your move to the 19 
2 0 buildings, your lease rate, terms, experience, et 2 0 
21 cetera, if you would, please. 21 
22 A. When you first-- I'd called Mike Matzek a 22 
2 3 year to two years previous of taking over, moving into 2 3 
2 4 tenancy at the Broadway Park Shopping Center, because l 2 4 
2 5 had a couple of friends that had a catering company 2 5 
Page 19 
1 there; and I knew that they wouldn't last. So -- Well, 1 
2 actually, he called me. I had a friend get in touch 2 
3 with him. He called me, and I said -- 'cause I had 3 
4 heard that he was their financier. 4 
5 Q. "He" meaning Mr. Matzek? 5 
6 A. Mr. Matzek had put money into their business. 6 
7 So he called me, and we talked; and I said if they were 7 
8 going to default on anything, he needed anything, give 8 
9 me a call. And it was one to two years later he gave me 9 
10 a call, and then we moved into the space. 10 
11 Q. So ifl understand your testimony correctly, 11 
12 you had some friends that had been financed by Mr. 12 
13 Matzek at Broadway Park? 13 
14 A. Yes. 14 
15 Q. And you thought they were going to have 15 
16 fmancial problems or were having financial problems? 1 6 
1 7 A. Yes. They were. 1 7 
18 Q. You contacted Mr. Matzek and told him "Hey, il 18 
19 these guys go away, maybe I'd be interested." Is that 19 
20 fair? 20 
21 A. Yes. 21 
22 Q. Approximately a year and a halflater Mr. 22 
2 3 Matzek contacted you? 2 3 
2 4 A. That's correct. 2 4 
2 5 Q. What happened? What was your deal with Mr. 2 5 
Matzek? 
A. We made a signed -- a -- signed an agreement, 
a contract, lease contract on the space. Then also I 
purchased the equipment there. He carried the note, and 
it also included equipment up at the Crystal Ballroom, 
which I took as well. And essentially that's where my 
relations with Mike Matzek started. 
Q. Just so we're clear, when you moved the 
catering business in about 200 I, what space did you move 
into at Broadway Park? 
A. 2170 Broadway Avenue was the middle -- was the~ 
middle space. There was a condom shop to the direct l 
north of us. 11 Q. A condom shop? 
A. Rubbers. Condoms. Ticklers, to be specific. 
Sorry -- directly to the north of us, which we 
eventually took over. There was a Spectrum, kind of a 
self-help guru, like est in California, used to be 
directly to the south, which Mike Matzek was a part of 
and was on their board. And we eventually took part of 
that space. 
Q. So when you first moved in, the catering 
business took space 2170? 
A. That's correct. 
Q. Is that the third space in from the southern 
Page 21 
end of the center? 
A. Well, I actually -- I'm not sure now, the way 
it's set up. It's actually, if I recall, one, two, 
three -- it's four, because we took three, and then we 
had four and we took five. There's the space which is 
occupied by Ali Baba Hookah Bar. 
Q. Which is space 2174, right? 
A. Right. But I think it can be divided into two 
spaces. It's two separate doors there, and I think 
that's -- So maybe I'm referring to that as two spaces. 
There was another space which Spectrum had as well, 
which we took when Spectrum left. 
Q. Okay. And so you moved your catering business 
in, and you at the same time bought some equipment tha 
was already in the space from a failed --
A. Right. 
Q. - business? 
A. Right. 
Q. What were the terms of that equipment 
purchase? 
A. Put money down, percentage down, paid each 
month; was a note with interest to Mike Matzek. Had a 
balloon. We worked it out that we continued the note. 
We just paid it off recently. 
Q. Do you remember what you paid for the 
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equipment, what the total purchase price was? 1 A. Shannon Sibe. Shannon Sibe. 
A. Eighty-seven thousand or something like that. 2 Q. Sibe? 
Q. Do you know what the equipment was actually 3 MR. CHARNEY: I-B-E; is that it? 
worth at the time you bought it? 4 WITNESS: That's it. 
A. Yes, but I couldn't give you the exact. 5 Q. (BY MR. ROE) So your understanding was that 
Q. What was the approximate value? 6 Mr. Matzek was upset about something that had transpire< 
A. We paid pennies on the dollar. 7 between you and Ms. Sibe; is that correct? 
Q. It was a pretty good deal, wasn't it? 8 A. That's true. And I state -- I bring that up 
A. Right. 9 to state for the record that it wasn't -- Yes, it was. 
Q. At that point were your dealings with Mr. 10 We had a good working -- Mike and I had a good working 
Matzek cordial? 11 relationship. It was good for him. It was good for me. 
A. Was a deal I put together. 12 He's a businessman. I'm a businessman. We worked 
Q. And at that time were your dealings with Mr. 13 through our -- We worked through our differences. It 
Matzek cordial? 14 doesn't mean that every night I went to bed, you know, 
A. Sure. 15 with clouds of dreams about Mike Matzek; and I'm sure h 
Q. Did he do what he said he was going to do? 16 didn't do the same with me. But we had a -- we had a 
A. He did. So did I. 17 good, working, honest relationship. 
Q. And so approximately three years later, then 18 Q. Thank you. Mr. Berryhill, do you remember 
you moved your restaurant to Broadway Park; is that 19 when you first moved into the Broadway Park space what 
right? 20 your lease rates were, your square-foot lease rates? 
A. We did. 21 A. I don't recall. However, I wanted them to be 
Q. And at that point, together with the catering 22 the same as the company that was there that failed. So 
business you had, was it two spaces in Broadway Park 01 23 it was somewhere around -- started somewhere around 
three? 24 seven. 
A. When we moved the restaurant there, we had 25 Q. And did those lease rates increase over time? 
Page 23 Page 25 
taken the condom shop. And whether it was the third or 1 A. They did. 
fourth or fifth in from the south I don't recall. 2 Q. To what? 
Q. But when you got the restaurant moved in, then 3 A. Ten something. 
you had the restaurant and the catering business; did 4 Q. Do you remember ten what? 
you combine -- did you combine it into one lease? 5 A. I don't. I'd have to have the lease papers. 
A. I know eventually we combined. We took 6 Maybe you have them there. 
another space. We combined it all into one lease. I'm 7 Q. Did you retain copies of your prior leases in 
not clear if we combined the condom shop in the same 8 Broadway Park or --
lease. I mean my lease papers would indicate that. But 9 A. Yes. 
we also took another space which is occupied now by the 10 Q. Have you provided those during the discovery 
Louisiana Fried Chicken. That was our offices. And so 11 process? 
we've continually, you know, operated with significantly 12 A. If they were asked for I did. If they weren't 
more square footage there than most of the other 13 I didn't. 
tenants. And at one time, you know, Mike Matzek wantea 14 Q. If, for whatever reason, they haven't been 
to kick me out; and we sat down and talked about it over 15 provided, would you agree to provide them to Mr. Charney 
lunch, 'cause he was upset with me and he told me "You 16 so he can give them to us? 
should leave." 17 A. It's not a problem. 
Q. What was he upset about? 18 Q. Do you believe today --
A. Actually, I'm not really sure; but it was over 19 A. So I'm sure your client also has them. 
an issue with his secretary, office manager, that she 20 Q. He may or may not. I don't know. 
got upset about. And so he came and said "Well, why 21 A. I'm sure he does. 
don't we just end this right here." 22 Q. So your space: You basically started at 
Q. What was his office manager's name? 23 around seven bucks a square foot, and ended up today at 
A. I don't recall. 24 around ten dollars a foot; is that right? 
Q. Was it Shannon? 25 A. I believe so. 
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Q. Is that correct? 
A. I believe so. 
Q. I want to jump back a little bit in your 
business history. Now, you're married today; right? 
A. That's correct. 
Q. And your wife's name is what? 
A. Amy. 
Q. How long have you and Amy been married? 
A. Fourteen years. 
Q. You have one child; is that correct? 
A. Wedo. 
Q. is that correct? 
A. That's correct. 
Q. You were married before? 
A. Correct. 
Q. How many times? 
A. Right. One. 
Q. What was her name? 
A. Gayle Chapman. 
Q. Would you spell her name, please. 
A. G-A-Y-L-E C-H-A-P-M-A-N. 
Q. When did you and Gayle get married? 
A. 1986. 
Q. Where were you married? 
A. Ohio. Judge Donald C. Luce. Him I remember. 
Page 27 
Q. How long were you and Gayle married? 
A. Six years. 
Q. Did you get a divorce in Boise? 
A. We did. 
Q. During the time you and Gayle were married did 
you two do any business together? 
A. Business as in? 
Q. Well, maybe I should put it this way. Did she 
have a job during the time you were married? 
A. We were -- She played music. She is a 
musician. 
Q. You obviously were in the -- working for other 
restaurants at that time, right? 
A. That's true. I guess I didn't say I was also 
-- I played music as well during that time. 
Q. Did you and Gayle start any businesses 
together any time? 
A. No. 
Q. Did she ever help finance a business of yours? 
A. No. I didn't have a business. 
Q. So during the time you were married to Gayle 
you never had a business; is that correct? 
A. I don't think so. 
Q. I'd like you to think about it for a moment, 




















































A. Is there a business you know I had, something 
you're specifically asking for? Because I don't recall. 
Q. No, no; I don't, but I just want to make sure 
that we're clear on the question. 
A. No. 
Q. You were married to her for six years, from 
'86 roughly to '92? 
A. Um-hmm. 
Q. And I guess the question could be rephrased. 
Did you start any businesses, restaurant or otherwise, 
during that six-year period? 
A. No. 
Q. Thank you. Does your current wife, Amy, have 
a role in your business? 
A. She sits on the board, but she does not have a 
role. She's not an employee of the company. She's on 
the -- whatever she is -- sec-treas, because we needed 
to have her on it. 
Q. What does she do? Does she have a job? 
A. She is a Realtor. 
Q. Is that a full-time job for her? 
A. Yes. 
Q. How long has she been a Realtor? 
A. I don't know. Over ten years. You can ask 
her that tomorrow. 
Page 29 
Q. And to your knowledge has that been a 
full-time position for her for that ten-year period? 
A. She has a partner. They partner. So she also 
raises our son, so she kind of -- she doesn't have to 
sit at a desk 40 hours a week, 50, 60 hours a week. 
Q. Who's her partner? 
A. Kristin Myers. 
Q. Is that M-Y or M-E? 
A. M-Y, I think. 
Q. All right. So going back to the Broadway Park 
experience -- And you still have a space there now. I 
understand you've moved your restaurant downtown; is 
that correct? 
A. That's correct. 
Q. But you still have your catering business at 
Broadway Park; is that right, or no? 
A. No. 
Q. Do you have any presence at Broadway Park at 
this point? 
A. We subleased to another tenant there. 
Q. So you don't occupy any space in Broadway 
Park? 
A. Well, we subleased it, so we still actually 
occupy the whole thing. 
Q. I know. But on a day-to-day basis you don't 
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1 have any operations or personnel at -- 1 
2 A. That's true. We do not. 2 
3 Q. Do you have assets there? I mean do you 3 
4 still -- 4 
5 A. Clarify that. 5 
6 Q. Do you still own equipment that's located at 6 
7 Broadway Park? 7 
8 A. Actually, most ofit has been sold to Kanak 8 
9 Attack Catering. We have some stuff there that he's 9 
1 0 using of mine. 10 
11 Do you want me to say, Mike, that I have 11 
12 storage there? Is that what you want me to say? Okay. 12 
13 Just ask Mr. -- 13 
14 MR. MATZEK: The truth. 14 
15 WITNESS: We've got a little room in the back 15 
16 for storage because he didn't want to pay for the whole 16 
1 7 thing, so we are helping him out. I make no money on 1 7 
18 the rent. So yes; I've got -- I got some snow tires 18 
19 there. I've got some tables there. I've got some extra 19 
2 O chairs, a little bit of storage. Good. Excellent. 2 O 
21 Assets. 21 
22 Q. (BY MR. ROE) So from roughly 2001 or 2004 to 22 
2 3 2008 or 2007 you maintained a presence at Broadway Park 2 3 
2 4 is that right? 2 4 
25 A. Yes. 25 
Page 31 
1 Q. And up until the time that the purchase and 1 
2 sale that brings us all here today occurred, how would 2 
3 you describe your relationships with Mr. Matzek as a 3 
4 landlord and as a business affiliate? 4 
5 A. As I said before, we were business -- He had a 5 
6 business. I had a business. His business had never run 6 
7 the strip mall well. It's an ugly strip mall. It's 7 
8 nothing to say about Mike. My schtick for our 8 
9 restaurant to out-of-town guests, talking to them on the 9 
1 0 phone is, "You drive south on Broadway until you get to 10 
11 the ugliest strip mall in Boise. Turn left. And behind 11 
12 the tire store and what used to be a condom shop, that's 12 
13 us." 13 
14 That was my schtick. However, it was a good 14 
15 thing for us. We stayed there for a while. And I 15 
16 approached Mike a couple of years previous, had lunch 16 
1 7 with him and talked to him about becoming a partner witl 1 7 
18 him. So I had an ultimate amount ofrespect for Mike. 18 
1 9 I know how he got started from what he was telling me. 1 9 
2 0 And I appreciated that. And I was interested in having 2 0 
21 some shelter. And I thoroughly believed that I could 21 
2 2 run - my business could run the strip mall better than 2 2 
23 what his was. 23 
2 4 And it was not what they were doing, and I 2 4 
2 5 knew that and he knew that. They were involved in other 2 5 
developments. And he told me at the time that he wanted 
to get out, and so he didn't want to bring on another 
partner. And -- But what he recommended me do was get 1 
partner and get somebody to bring in the money and I run 
the thing. And he says "That's exactly what I did," 
referring to himself. 
And so he said "But we'll talk about that. 
We'll bring -- I'm not ready at this point. So just 
think about it." 
It was a couple of years later that he came to 
me when we started this ordeal and says "By the way, you 
remember when you came to me?" He says "I am not 
putting it on the market." He says "I'm ready -- I'm 
ready to sell. Are you ready to talk?" 
So we started talking. The involvement didn't 
start with my partner, Glenn Mosell. 
Q. Let me cut you off there, Mr. Berryhill. I am 
going to get to that; and obviously, that gets closer to 
the heart of this matter. I appreciate that testimony. 
I want to take it sequentially. You testified that your 
schtick to your out-of-town guests are that they drive 
south on Broadway to the ugliest strip mall they've 
seen, right? 
A. Right. 
Q. If it was so unattractive and ugly, why did 
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you put your restaurant there? 
A. I just followed it up with that. It was my 
schtick. I make fun of myself. I am sarcastic. The --
That's not a disrespect to -- It's a great center. I 
believe -- I mean Mike Matzek sold me on the fact that 
it was a service-oriented center. Wasn't -- We didn't 
have Gap. We didn't have Abercrombie. We didn't havt 
all the shops my son shops in. Good economy, bad 
economy; the shop was filled, so to speak, the shopping 
center. 
Q. But Mr. Berryhill, the fact is, the lease 
rates were pretty attractive to a new business, weren't 
they? Isn't that part of the reason you moved in there? 
A. Absolutely. Lease rates are a major thing. 
But also, Mike had a need. He had been putting in -- He 
put in over $600,000. 
Q. Let me cut you off. I -- Listen; the way this 
works is, you get to answer the questions I ask. Then 
when I am finished I will ask if you want to add 
anything. But I am trying to make a record, okay? 
A. Okay. 
Q. What I am trying to establish is, as a new 
business, yours or any new business, the fact that Mr. 
Matzek offered attractive lease rates was appealing to 
you, wasn't it? 
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A. He didn't offer attractive lease rates. I got 1 
the attractive lease rates. He didn't offer them. 2 
Q. The fact that you made a deal on attractive 3 
lease rates was part of the appeal of that center to 4 
you; is that correct? 5 
A. Correct, because he was at $600,000 in 6 
arrears. He was aggressively seeking me. 7 
Q. You got in there around seven dollars a square 8 
foot, right? 9 
A. That is correct. 1 O 
Q. And that lease rate stair-stepped up over 11 
time, didn't it? 12 
A. That's correct. 13 
Q. As your business grew, you paid progressively 14 
higher rates; is that correct? 15 
A. That's correct. 16 
Q. So your testimony was that maybe what, around 1 7 
2004 you approached Mr. Matzek about -- you said 18 
becoming his partner. Is that what you testified to? 19 
A. Yeah. I wanted to see ifhe had interest in 20 
bringing me on as a mall partner. I could take over the 21 
running of the center. 22 
Q. Because you were there every day? 23 
A. Right. 24 
Q. And you felt like you had better perspective? 25 
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A. I knew all the tenants. I -- my -- I got 1 
tenants to recycle. They would all recycle in our 2 
place. We would clean up the center, front and back; 3 
parking at the center, you know, requesting the tenants 4 
to park on the outskirts and let customers park in the 5 
middle. What was good for one tenant was good for 6 
another. And I have a very strong belief system. 7 
People bring people, and tenants bring customers. And 8 
ifwe can get -- ifl can get the customers from one 9 
tenant, they can get the customers from me. And that 10 
works clear down the strip mall, so we need to work 11 
together. 12 
Q. So did you enjoy good relations with the other 13 
tenants during the time you were there? 14 
A. I did, yeah. 15 
Q. Did you ever have any problems with the other 16 
tenants? 1 7 
A. Not to my recollection, no. 18 
Q. I cut you off a minute ago. I think you 19 
wanted to say something about arrears. You wanted to 2 0 
comment on what you believe to be Mr. Matzek's 21 
motivation, or was his -- 2 2 
A. I am not saying that's Mike's motivation. I'm 2 3 
saying that - I don't want you to make it sound like 2 4 
Mike called me up and says "You can come in for sever 2 5 
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dollars a square foot," because that is absolutely not 
how it happened. I am a business person. My first 
primary course of action was to find a kitchen. My 
second primary course of action was to find out how 
hungry the guy is. And that's just -- that's standard 
operation. He was hungry. He was losing money. He had 
put in over $600,000 to this failing business. They 
weren't paying their rent. They weren't paying their 
equipment. 
So I came in and we made a deal that was good 
for him, and it was good for me; so it wasn't that he 
was marketing seven dollars a square foot at that time. 
I don't remember what we talked about, what he was 
marketing at the time; but it was -- you know. I 
couldn't openly talk about the lease. He didn't want me 
talking about it with any other tenants, because we were 
coming in -- They were coming in, paying a higher rate; 
and that's not a bad thing. I would have done the same 
thing. 
Q. That's what l am a little unclear about. As a 
lessee you wanted the best, the lowest rate possible; 
right? 
A. Oh, absolutely. 
Q. As a landlord Mr. Matzek would want the 
highest rate possible? 
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A. Absolutely. Seven dollars a square foot was 
not the going rate there --
Q. Okay. 
A. -- at the strip mall at that time. 
Q. But --
A. If I recall, it was more like ten. 
Q. But from time to time there were 20 or so 
spaces there, right? In the shopping center there are 
20 or so separate lease spaces? 
A. I guess. I don't know what the count is. 
Q. Roughly 20? 
A. Okay. 
Q. Right? 
A. If it is. 
Q. They don't all command the same lease rate, do 
they? 
A. Because they are not all the same size. 
Q. Right. But what I am getting at, is there 
some reason to think Mr. Matzek wasn't simply trying tc 
get the highest lease rate he could? You were trying to 
get the lowest? 
A. I think that's part of the business, right. 
Q. That's how the market works? 
A. Sure. 
Q. When you said "arrears," you weren't 
BURNHAM HABEL & ASSOCIATES, INC. 






















































DEPOSITION OF JOHN E. BERRYHILL TAKEN 1-30-08 
Page 38 Page 40 
suggesting Mr. Matzek had debt problems; you were 1 
suggesting the tenant he had in there had failed? Or 2 
what were you suggesting? 3 
A. I was not at all suggesting that. It wasn't 4 
Mike's -- Mike was the champion for those -- for that 5 
business. But you know, they were running him dry. 6 
They weren't paying. They weren't coming through. 7 
That's why I called him and said "When you are ready, 8 
give me a call," because there's only so long, you know, 9 
that you want to be in that situation. 1 0 
Q. Sure. 11 
A. So he was hungry in the sense that he wanted 12 
someone to -- he wanted to endeavor to recoup his 13 
investment. He couldn't recoup it on that business. He 14 
had tried. So I come in and we establish a working 15 
relationship. And knowing that it was going to get 16 
better and that he would get his -- you know. The goal 1 7 
was for him to get his dollar out of it and for me to 18 
get my dollar out of it so we could both get what we 19 
wanted to get. 2 0 
Q. What was the name of that other business that 21 
failed? 22 
A. Ca Creuse. 23 
Q. Spell it, please. 2 4 
A. S-A- -- Sorry. C-A C-R-E-U-S-E. Ca Creuse. 25 
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Q. And they were friends of yours? 
A. Yes. Robert Flannery predominantly was a 
friend of mine. 
Q. Why did that business fail? 
A. I couldn't specifically tell you. However, 







make it, so that's nine; and if it's -- If you spend 7 
more than you bring in, you don't make it. 8 
Q. So you don't know why Ca Creuse failed? 9 
A. I will say they spent a lot of money, bought a 10 
lot of toys that Mike paid for, unfortunately. 11 
Q. Let's talk --And I think you wanted to go 12 
into this before, but now let's -- I want to give you an 13 
opportunity to talk about how the transaction that's the 14 
basis of this lawsuit came about; okay? And you and I 15 
might refer to it differently during this deposition, 16 
but it's basically the purchase and sale of the shopping 1 7 
center by you and Mosell Equities from Broadway Park, 18 
Inc. Can we agree on that? 1 9 
A. Okay. 20 
Q. So moving from that period of time when you 21 
were simply a tenant in the center, tell me how it is 22 
that the transaction came about. What's the history on 2 3 
it, with as much detail as you can remember, please? 2 4 
A. So just quickly reviewing about how a couple 2 5 
of years previous I had talked to Mike about my interest 
in it, took a couple of years for him to come back to me 
to say he was ready to sell. He wasn't going to put it 
on the market. Was I interested? I was interested. It 
was my goal to find out if there was any - what I could 
do on my own. I talked to my banker, and I wanted to 
find out what -- you know -- what some options were, if 
they looked at it. It was KeyBank. Theresa Kethler was 
my banker. I met with a couple of their people. It 
took them like three weeks to get back with me. And by ; 
the time they got back with me I had already moved on to~ 
plan B, so I didn't want to meet with them. But --
Q. Give us an idea of the time frame here. This I 
is the summer of 2006? 1 
A. I'll have to backtrack on the time line. I 
don't --
Q. Well, the purchase and sale agreement that's 
the issue in this case was signed August 15, if that 
helps you. 
A. Okay. Six. 
Q. '06. That's correct? 
A. So it would have been -- Yes; it would have 
been probably early summer of'06. 
Q. But before we jump forward to your attempts to 
finance the transaction or your dealings with Mr. 
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Mosell, tell me about discussions you had with Mr. 
Matzek. You said you talked to him initially and he 
wasn't interested in you coming on as a partner, right? 
A. Yeah. He wanted out. 
Q. I'm talking about two years before you talked 
to him, right? 
A. Right. 
Q. And he wasn't interested in a deal at that 
time? 
A. He wasn't interested because he was trying to 
liquidate his holdings. Anyway, he was trying to make 
his life simpler. He had issues that he's - you know, 
things that he's involved with overseas, and travels a 
lot with that. So he was trying to make his -- I 
believe, my recollection, make his life simpler. And 
the holdings that he had, my assumption would be the 
ones -- retain the ones with the most profit. 
Q. So fast-forward two years to the spring of 
2006. Mr. Matzek contacts you; is that right? 
A. Yeah. 
Q. And says "Now rm ready"? 
A. Yes. 
Q. And then tell me about those conversations, 
what you had in mind, what he had in mind. Tell me 
about what you talked about. 
' I 
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A. I recall he just came in the office, and I 1 
don't recall a long conversation; sat in my office and 2 
we talked about it. We may have talked about it longer. 3 
I don't actually recall. But my -- I do want to clarify 4 
what you said, my attempts to finance. Me calling my 5 
bank was not an attempt to finance. I wanted to find 6 
out where I was -- where I was at. I knew I wasn't 7 
going to do it myself. I didn't want to do it myself. 8 
I wanted to find out where I was at, and the process. 9 
And I'm a -- I stated for the record I'm a GED grad. I 1 0 
don't have -- I don't have your brain smarts, you know. 11 
Q. That's nothing to brag about, believe me. 12 
A. So I liked to be -- My preference on any kind 13 
of financing ordeal is call the banker and say "Send the 14 
money over." 15 
Obviously, it doesn't happen like that; but 16 
that would be my preference. So that was it. It was a 1 7 
call: "Can you see what I can do, where we are at, what 18 
kind of' -- 1 9 
Q. And I want to give you a chance to talk about 20 
-- Is it Theresa Kethler? 21 
A. Yeah. Theresa with an H, E-R-E-S-A. Kethler: 22 
K-E-T-H-L-E-R. 23 
Q. So anyway, we'll get to that in a minute. But 24 
I want to talk about when in the spring of '06 you and 2 5 
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1 Matzek first talked about some type of transaction, 1 
2 financed in some way where you, or you as part of a 2 
3 group bought Broadway Park Shopping Center. Can we tall 3 
4 about that for a moment? 4 
5 A. Yeah. 5 
6 Q. Tell me what you can recall about you or 6 
7 Mike's face-to-face or telephone calls, what his 7 
8 response was, any advice he gave you. Just focus on 8 
9 that period. 9 
10 A. I really -- I didn't know the upside of the 10 
11 strip mall until Glenn Mosell -- which we got involved 11 
12 -- We were already involved working on another project 12 
13 together. And I didn't - I didn't even approach Glenn 13 
14 at first about it because I didn't think he was going to 14 
15 be interested in my schtick. And - so to speak. Well, 15 
16 Glenn's a businessman; and if there's an upside, I think 16 
1 7 that's something that every business person wants to 1 7 
18 look at. And so we ended up talking about it and put 18 
19 together a meeting where I talked to Mike and -- 1 9 
2 O Q. Mr. Berryhill, I appreciate that; and I am 2 0 
21 sorry. I don't mean to keep cutting you off. In order 21 
22 for me to ask the questions I want to ask I have got to 22 
2 3 have you move, at this point, at least, chronologically. 2 3 
2 4 So please tell me what you recall about your initial 2 4 
2 5 meetings with Mr. Matzek about buying the shopping 2 5 
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center before you talked to Mr. Mosell. 
A. I don't recall. We never really sat down and 
met about it until we sat down with Glenn. 
Q. Let me tell you what I understand your 
testimony to be, and you tell me if I am wrong; okay? 
A. Okay. 
Q. Sounds like Mr. Matzek contacted you sometime 
in the spring of '06 and said "Now I am ready to talk 
about the deal that you first broached a couple of years 
before"; is that correct? 
A. Yes. 
Q. Now, at that time did you guys, either during 
that conversation or in the next couple of days, did you 
talk about price? 
A. My assumption -- Well, actually, I don't 
recall. My -- Maybe -- Maybe we did. I don't recall. 
Q. It seems like it's something that would be a 
threshold issue. 
A. Yes. However, it would not have been-- For 
me it would not have been a remarkable feature to the 
conversation, being that's not my thing, like cap rates, 
those - that's -- I got excited when the people who 
knew that it was a -- because of the lease rates, et 
cetera, that's when I became -- I was not knowledgeable 
of -- Every piece of knowledge that I came about, the 
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lease rates that I worked from or -- or the cap rate, 
were all -- was all information from Mike Matzek. I 
didn't come up with that information from anybody else 
but Mike. And then I just rolled it over into different 
-- from his initial rent rolls to look at, because I had 
the contracts. He eventually got me all the contracts. 
This was after we had met with the three ofus, Glenn 
and Mike and I. 
Q. So in this initial conversation with Matzek in 
the spring of'06 where you and Mike Matzek first 
discussed your purchase of the Broadway Park Shopping 
Center, right, there was a conversation? 
A. Yes. 
Q. Is that correct? 
A. Yes. 
Q. And you expressed your desire to purchase the 
shopping center; is that correct? 
A. Yes. Mike came to me and said "Are you still 
interested?" 
And I said "Yeah. Let's -- Can you put a 
partnership together?" 
Q. Now, during that conversation did -- was a 
structure suggested? It's my understanding that Mr. 
Matzek contemplated a sale. He wasn't talking about 
being in a partnership with you at that point, right? 
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A. No. 1 
Q. So the deal in its broadest terms was a sale, 2 
where he got out and you and your partners took over; 3 
right? 4 
A. Absolutely. 5 
Q. During that brief window you don't recall if a 6 
purchase price was discussed? 7 
A. It may have been. I don't recall. 8 
Q. So then -- So tell me. Did Mr. Matzek suggest 9 
anything to you about how you might do this deal? 10 
A. To bring on -- that I -- do I have anybody 11 
that I would want to bring on as a partner. 12 
Q. Because both you and Mr. Matzek realized at 13 
that time that you didn't have the financial wherewithal 14 
to do it yourself, obviously? 15 
A. Yes; and I knew that Mike knew that. I hadn't 1 6 
approached KeyBank at that time, but I wasn't 1 7 
approaching them to finance the thing. I was 18 
approaching them to see where I was at. 19 
Q. Even though maybe a specific purchase price 2 0 
hadn't been discussed, you knew you couldn't afford to 21 
buy that shopping center on your own? 22 
A. Yes; and I'm sure probably if Mike knew the 23 
price, I'm sure he probably did tell me the price, or we 24 
had that. I just don't recall. 2 5 
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Q. So was it shortly after that conversation with 
Mr. Matzek that you contacted KeyBank? Tell me where 
that fitted in timingwise. 
A. Somewhere along there. And I contacted my 
banker solely because I'm a person that likes to deal 
with relationships, people in -- I like to work with 
people that I'm working with. So I like to give them 
the opportunity to look at it. And they're doing my 
banking, so -- But it took -- it took too long for the 
people that -- the loan department to get back with me. 
Q. Tell me about that. You called -- You had a 
prior relationship with Theresa Kethler at KeyBank, 
right? 
A. Right. 


















A. Four years, maybe. 1 7 
Q. And at that point KeyBank -- Were they your 18 
primary banker, bank? 19 
A. I've banked with Key Bank -- I opened my first 2 0 
business account with Mike Mooney at KeyBank downtown 21 
The -- but Bank of America -- KeyBank, I've run -- 2 2 
depending on who's running our main account, general 2 3 
account -- but I've always had a relationship with 2 4 
KeyBank. 25 
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Q. Well, to help me understand what you said, the 
relationships were important; right? 
A. Yes. 
Q. That's the way you operate, right? 
A. Yes. 
Q. You said that you had a relationship with 
KeyBank and Theresa for four or so years; is that 
correct? 
A. Yes. 
Q. And at that point in time was KeyBank your 
main bank? Is that where -- is that where your 
operating checking account was? 
A. I think so. 
Q. Did you have an operating line at that time 
that you ran Berryhill and Company? 
A. Yeah. We have -- I mean we have a few 
different accounts that we pull from. I'm not the 
office manager. I'm not the financial director. So 
those -- I believe you're deposing my former office 
manager -- be good questions for her -- Mary Gendron. ~ 
Q. I appreciate that. I don't want to push you ' 
into areas. If you don't know the answer, you don't 
know the answer. But the fact is you own Berryhill an<i 
Company? l 
A. Yes, I do. 
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Q. And you are the hundred percent shareholder? 
A Yes, I am. 
Q. And you are the president? 
A. Yes. 
Q. So at least your impression is that your 
primary banking relationship was KeyBank during this 
period of time, right? 
A. I believe so, yes. 
Q. So you called Theresa up, right? 
A. Yes. 
Q. What did you say to her? 
A. Or had my office manager call her up. 
Q. What was the message that you either delivered 
or had delivered? 
A. Looking at the possibility of purchasing this 
location. I think she came in and I talked to her about 
that. 
Q. Theresa came into your office? 
A. Yes. She was in quite a bit. We initially --
when - and this was when the first rent roll came, was 
from Mike Matzek, because I now remember it. He sent i 
to Mary Gendron, my office manager; and it wouldn't 
open, because KeyBank wanted to see that. "What's the 
rent roll?" What's -- So he sent it, not to me. He 
sent it to Mary Gendron, my office manager, who then 
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said "Well, we can't open this. It's in a" -- It was in 1 lunch. 
a different document. And so I believe he reformatted 2 Q. Before we leave the Key Bank topic, did they 
it. Somebody re- -- So that's -- I just recalled that. 3 ever get back to you? 
That was the first rent roll. I thought that I -- Later 4 A. They did. 
on I thought I received the first rent roll. But first 5 Q. What did they say? 
rent roll was not sent to me; it was sent to my office 6 A. I never met with them. 
manager. 7 Q. Okay. But you said they got back to you, 
Q. That was because KeyBank had requested that? 8 right? 
A. Had requested that. And we told Mike that 9 A. To meet with me. 
this wasn't a thing -- We were not being -- financial 10 Q. And you -- What did you say; "I don't want to 
institutions are going to want information. But we 11 meet with you"? 
weren't being --you know. He wanted me to be rather 12 A. I said l wasn't interested. 
discrete with it. 13 Q. Did you in fact terminate your Key Bank 
Q. "He," Mike? 14 relationship at that time? 
A. Mike did. 15 A. No. 
Q. But ifl understand you correctly, you 16 Q. Do you still bank with Key Bank? 
contacted Theresa at Key Bank? 17 A. I do. 
A. Yes. 18 Q. So that didn't -- It wasn't a rupture of the 
Q. And you met with Theresa at KeyBank? 19 relationship? 
A. Right. 20 A. No. I just said "If you want to do business 
Q. You told her you were interested in buying 21 with me, get back at more of an appropriate time." 
Broadway Park Shopping Center? 22 Q. 'Cause that's what I'm getting at. It sounds 
A. That's correct. 23 like you were a little bit unhappy with the service you 
Q. During that meeting or during that time she 24 received; is that correct? 
asked to see a rent roll? 25 A. Yes. 
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A. Yes. 1 Q. Did you express that to them? 
Q. And you got the rent roll from -- 2 A. I did. 
A. She didn't; their loan people did. 3 Q. How did they react? 
Q. Their loan people? 4 A. They were kind of surprised, but they also -
A. Right. 5 two of them came to meet with me in my office without 
Q. Do you remember who that was? 6 meeting. And I was kind oflike "Three weeks later, 
A. I don't. 7 hello." 
Q. But in any event, Mr. Matzek provided the rent 8 Q. So did you just kick them out of the office 
roll? 9 or--
A. Yes. 10 A. Well, no. I didn't kick them out of the 
Q. Had trouble opening, but eventually you could? 11 office. I said I couldn't meet with them and we've 
A. Yes. 12 already made other arrangements, 'cause I just assumed 
Q. And then you provided it to KeyBank? 13 that they weren't -- they weren't interested. They 
A. Yes. 14 didn't get back with me. 
Q. What did they say? 15 Q. So I assume that you didn't get any -- you did 
A. Well, they took too long getting back with me. 16 not receive any written documentation from KeyBank 
Was almost like they forgot. By that time I had moved 17 regarding a loan to buy --
on to other things. I didn't need -- I didn't want to 18 A. No. 
talk to them. 19 Q. Let me finish. So you didn't receive any 
Q. When you say you moved on to other things, I 20 written documentation back from KeyBank pertaining to 
assume that's when Mr. Mosell came into the picture? 21 the purchase of --
A. I think by then I had -- Glenn had already 22 A. What do you mean, "written documentation"? 
expressed an interest in it, and I believe -- I'm not 23 What do you mean by that; a letter, a loan application? 
sure ifwe had met with Mike. It was a few weeks, I 24 Q. Right. Did -- Other than the rent roll, did 
think, before we actually sat down and met with Mike a 25 you or anybody on your behalf exchange documentation 
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with KeyBank? 
A. Honestly, I don't recall. Better question for 
Mary Gendron, my former office manager. 
Q. But in any event, at that point KeyBank was 
out of the picture? 
A. Yes. 
Q. Other than KeyBank, prior to Mr. Mosell's 
involvement, did you seek any other financing or 
approach any other lending institutions about financing 
your purchase? 
A. No. Again, I was not -- I was not actively 
seeking a financing of the center, as I said earlier. 
That's not what I was asking for from KeyBank. I was 
finding out where I was at, what was my situation, in 
light of wanting to purchase this center. I had no 
intentions of purchasing it myself. And you know, this 
was -- I liked what Mike Matzek had talked to me about, 
of bringing in a -- bringing in a partner. And so I had 
not ever considered doing it myself. 
Q. Well, Mr. Berryhill, indulge me for a moment. 
What do you mean, that you contacted KeyBank to find ou 
what your situation was? What does that mean? What wai 
it that KeyBank didn't get back to you on? I am a 
little unclear what you were asking of them. 
A. Well, I might completely be unclear because 
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maybe I don't know what I was asking them. It would be 
better for you to depose Theresa Kethler and their two 
loan officers that never got back to me. That might be 
more accurate for you. But I don't remember. 
Q. Again, I am not trying to get you to give 
testimony that you don't want to give. I am just trying 
to Wlderstand. 
A. Not that I don't want to give. 
Q. Or can't. 
A. I don't recall. As I said earlier, I pick up 
the phone. I do business with Mike Mooney today, 
president of Bank of Cascade. I don't want to go 
through Mike's secretary. I want to pick up the phone 
and talk to him. And that's - He wants to call me; 
doesn't need to go through my secretary. Pick up the 
phone. He can call me, walk down, walk into my office. 
I like relationships. So I called Theresa Kethler, my 
banker, and said "You know what? Where am I at? How 
much -- how much money do I have? What's my equity?' 
So that when I talk to somebody, that I --you know -- I 
can have something to present. Okay. "This is where 
I'm at. Can you do this?" 
Q. One of the things that you -- I assume one of 
the things that you were inquiring of Theresa Kethler 




















































A. Essentially, yes. 
Q. Because you said -
A. Yeah. 
Q. I W1derstand that you're not conversant in 
those terms, because you said later that the people that 
did not get back to you in a timely manner were loan 
people? 
A. Right. 
Q. So it should have been clear to her that in 
some way that was the nature of your inquiry, right? 
A. Yes. I will for the record say Theresa did 
get back to me and apologize to me a couple of times 
that they had not gotten back with me. 
Q. Well, let's talk about your history with Mr. 
Mosell or Mosell Equities, ifwe can. How long have you 
known Mr. Mosell? 
A. Little over two years, I think, now. Might be 
a little over two years. 
Q. So you met Mr. Mosell sometime in 2006? 
A. I believe so. 2005, actually. 
Q. How did you meet him? 
A. It was a phone call. He had called me, left a 
message. It took us a couple of weeks to hook up, phone 
tag. And then actually got together couple of weeks 
after that, met about - about a project that we're 
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working on. 
Q. That was in 2005? 
A. I believe that was in 2005. 
Q. And Mr. Mosell first reached out to you and 
attempted to reach you. He called you? 
A. Yes. 
Q. What did he want to talk to you about? 
A. About being a part of a development in Canyon 
CoW1ty, Snake River Valley. 
Q. What's that development called? 
A. Polo Cove. 
Q. Polo Cove? 
A. Yes. 
Q. What is it that -- What did Mr. Mosell say to 
you about Polo Cove? What did he want you to do? 
A. Wanted to know ifl was interested in being a 
part of that project, the resort development aspect, and 
putting in a restaurant. 
Q. Were you interested? 
A. Yes. 
Q. And you -- ultimately you met with Mr. Mosell 
regarding Polo Cove? 
A. Yes. 
Q. In 2005? 
A. Yes. 
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Q. We're going to come back to Polo Cove later, 
so if you want to add anything we can do it then; but 
let's talk about how your relationship with Mr. Mosell 
evolved from Polo Cove to Broadway Park, ifwe can. 
A. Okay. 
Q. So please tell me what you remember about 
that. 
A. Once we had started meeting about Polo Cove, 
it was in -- It was in, I think, discussions about -- I 
was talking about putting out a book. We were talking 
about, you know, ifhe wanted to be involved in that, a 
cookbook. And I do remember not bringing up the strip 
mall for a while to him; and eventually when I did, he 
did have -- he did have interest in it. His first 
intent -- His first question, though, was about what was 
my intent with the strip mall in tenns of how I felt we 
were doing there, and, you know, what were the -- what 
was the upside as a businessman. He wants to -- What 
did I feel that -- why did I want to buy the strip mall. 
So that's kind of where we started talking about it. 
Q. Let me stop you, ifl may. So you first 
broached the subject of him -- him, Mr. Mosell being 
involved in the purchase of Broadway Park? You brough1 
it up? 
A. I believe so, yes. 
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1 Q. So he didn't contact you. He hadn't heard 
2 about it, and said "Hey, I want to be involved in your 
3 Broadway Park deal"? 
4 A. No. 
5 Q. When you first brought it up with Mr. Mosell, 
6 how did you describe the transaction or the potential 
7 transaction? What did you tell him? 
8 A. "Do you want to buy a shopping center?" 
9 Q. What did he say? 
1 0 A. Well, I've - I don't remember exactly what he 
11 said. I'm sure he said "Let's look at it." 
12 Q. And at that point did you have a purchase 
13 price in mind, or had Mr. Matzek told you what the 
1 4 purchase price was? 
15 A. He may have. I just don't -- I don't recall. 
16 Not saying no. I am not saying yes. I mean if he had, 
1 7 then it seems like we probably knew by then, yes. 
18 Q. So you met with Mr. Mosell and he said "Let's 
19 look at it"? 



























the -- Before Glenn had met -- all three ofus had met 
together, I was kind of the go-between there for a bit, 
and getting some infonnation from Mike. And then we go 
to the point it was good for us all to sit down. I 
think we were -- We must have -- By then we obviously 
had the purchase price. 
Q. If you can, Mr. Berryhill, tell me a time 
frame we're talking about. 
A. Summer of'05, I guess, sometime in there. 
Q. Do you mean '06? 
A. '06, yes. 
Q. As you will recall, the purchase and sale 
agreement was executed on August 15, 2006. 
A. Right. 
Q. So would these -- During this time that you 
were acting as the, quote, go-between, would that have 
been when; June, July? Can you pin it down more 
specifically? 
A. Must have been July, August, maybe. 
Q. And give me an idea, or describe, as you 
recall it, how the negotiations unfolded in the six to 
eight weeks prior to the execution of the purchase and 
sale agreement. So I'm focusing now on that time frame, 
let's say middle of June, middle of July, middle of 
August. Tell me about what you were doing, what Mr. 
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1 Mosell was doing, what Mr. Matzek was doing, how this 
2 came together. 
3 A. Well, the purchase and sale agreement got --
4 had to be dated when it was dated in August because Mik{ 
5 Matzek was going out of town for a month. So we were 
6 trying -- The goal was to get everything to us from him 
7 that he thought we needed so we could get information, 
B because he didn't know ifhe was going to be able to be 
9 in contact at that point. The things like environmental 
10 report or -- I don't know all the terminology, but 
11 things that -- And I would always just talk to Mike 
12 Matzek about -- He said "Well, you can" -- and I don't 
13 remember that. I believe it was an environmental 
14 report. 
15 But he had just had one done, and so he said 
16 "Well, I'll just send that over to you. I've had it 
17 done. You really don't need to get it done again." 
18 The way the whole thing at the center went as 
19 we put it together was -- I mean I knew which sprinkler 






Q. And did you have documents to give him? Or 21 where the potholes in the parking lot were. I knew who 
was arguing with people. I knew -- I called the 
maintenance guy. I knew when he was going to be there. 
So there wasn't much about that strip mall other than 
was it all just your verbal description? 22 
A. I don't recall documents at the time. I know 2 3 
that I did some -- When Glenn made the decision to gel 2 4 
involved, I talked to Mike about it, and I kind of did 25 the actual business operations of it from a Broadway 
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1 Park point of view that I didn't know about or I wasn't 1 
2 concerned about. 2 
3 If somebody had a rock busted through their 3 
4 window, I wanted to know about it. Ifwe had vandals 4 
5 going on -- because the care of the center affected me. 5 
6 And so from that -- That was kind of my table of 6 
7 operation. So we kind of, both Mike Matzek and I kind 7 
8 of moved from that plateau where that --you know. We 8 
9 were -- it was almost like we could have put this thing 9 
1 0 together on a handshake. 1 0 
11 Q. Because you were so familiar with the center; 11 
12 is thattrue? 12 
13 A. That's right. 13 
14 Q. Because you had been a tenant? 14 
15 A. Yes. 15 
16 Q. And it sounds like you had been a fairly 16 
1 7 active tenant. So you were proactive about the 1 7 
1 8 operations of the center? 18 
1 9 A. That's true. 1 9 
2 0 Q. Is that fair? 2 0 
21 A. That is fair. 21 
22 Q. I interrupted you. But is there anything else 22 
2 3 you wanted to say about that two-month period and the 2 3 
2 4 way the deal came together? 2 4 



























I got all -- when Mike brought me all the contracts. 
There were two forms of -- two separate rent rolls that 
Mike had e-mailed over. One had -- had the --
Q. It was redacted, maybe? The names were whited 
out? 
A. Yes. Yeah. Didn't have the -- And we had the 








having, as a tenant, having access to all this B 
information. However, he knew he needed to get this 9 
information to me because we were looking at purchasing 1 0 
it. And he did say, he said -- which we obviously all 11 
knew -- was that "You know who the tenants are. You 12 
know what addresses they are. So regardless, you know, 13 
don't utilize this information." 14 
And I didn't want tenants to know that I was 15 
looking at purchasing it. I had no desire for having 16 
them come over and bringing their problems to me. And 1 7 
then after we went -- I think after we signed the 18 
contract and went into the due diligence, that was when 19 
he sent me the actual -- the names on there. And then 2 O 
it was that rent roll, based on what we met with Mike 21 
about, where Mike had had verbal discussions with some 2 2 
tenants on what he felt; you know, that their contract 23 
was up. Their lease contract was up. Yes, they wanted 2 4 
to renew; no, they didn't want to renew. 25 
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"But we want" -- you know -- "We believe that 
going" - and this was from Mike -- "going rate for this 
center should be 13.50, and we can move towards that. 
Don't bother with the bookstore guy next to Berryhill," 
next to us over there, "because he doesn't have a 
contract. There's no way he will pay 13.50." 
Mike knew that I knew that we can leave him 
there, or we cannot. This was the kind of discussions 
we were having. 
(Whereupon the noon recess was had.) 
Q. (BY MR. ROE) We're back on the record, Mr. 1 
Berryhill. I will remind you you're still under oath. 
Are you ready to proceed? 
A. Yes. 
Q. I want to go back to exhibit I, Mr. Berryhill, 
which is the copy of your notice of deposition; and I'd 
like you to tum to the second page, please. And you 
see paragraph I there? 
A. Yes. 
Q. And I don't know if you've spoken to your 
attorney about this, and I don't want to know if you 
have; but I am going to read that paragraph, which says 
quote: "Any and all correspondence, e-mail or other 
electronic data, memoranda, telephone message slips, 
notes or other documents or records relating to any 
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oral, written or other communication of any kind betwee11 
you and Glenn Masell, Mosell Equities, LLC, or any 
member, employee or agent thereof not previously 
produced in this matter," end quote. 
Do you see that paragraph? 
A. Yes, I do. 
Q. Did you make a search of your records prior to 
today's deposition and confirm that you've given us 




Q. So in terms of all e-mails between you and Mr. 
Mosell or between you and Mosell Equities, LLC, you've 
turned those over? 
A. Yes. 
Q. You're sure of that? 
A. Everything to my recollection, absolutely. 
Q. Thanks. Just give that back. 
Mr. Berryhill, I wanted to direct your 
attention to that period of time that we were addressing 
before we broke for lunch; and just so you and I are 
clear, that period of time I am talking about is that 
roughly 60 days between June 15th, 2006, and August 
15th, 2006. Okay? 
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A. Okay. 1 
Q. And before the break we were talking a little 2 
bit about how the transaction that's the subject of this 3 
lawsuit came to be. And as you know or you recall, the 4 
purchase and sale agreement was executed on August 15th 5 
2006; is that correct? 6 
A. Yes. 7 
Q. By this point you had broached the subject of 8 
Broadway Park with Mr. Mosell, correct? 9 
A. Yes. 10 
Q. And it appears that you and Mr. Mosell and Mr. 11 
Matzek were exchanging information about the center at 12 
this time? 13 
A. Yes. 14 
Q. And you described your role at least initially 15 
as a go-between? 16 
A. Right. I was the one talking with Mike. 1 7 
Q. Okay. Tell me generally what you recall about 18 
the information you requested from Mike. 1 9 
A. Contracts, financial documents, anything 2 0 
related to the center. 21 
Q. And did Mr. Mosell provide you with a list or 22 
did he tell you what he thought he needed to do his 2 3 
analysis? 2 4 
A. Verbal things that he would tell me about: 25 
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"Let's look at the contracts. Let's look -- anything, 1 
again, anything related to the center." 2 
However, I will again state that we were 3 
operating off of the style of relationship that I had 4 
with Mike. Mike was also telling me stuff that I needed 5 
to get. Mike gave me two to three options for financing 6 
that I looked at, one being Rob Perez, which maybe we'll 7 
get to today. And we met with Mike Perez, or Rob Perez. 8 
Rob Perez then in return met with Mike. Little odd. 9 
But so we weren't doing anything. You know. Mike was 10 
involved from the get-go in things that we were asking 11 
for the center. He was giving me information. He was 12 
telling me information. He was offering information. 13 
He was helping us. So there was nothing covered up or 14 
under the table. 15 
Q. So Mr. Matzek was cooperating in the process? 16 
A. Absolutely, yeah. 1 7 
Q. Did he give you all the information that you 18 
requested? 19 
A. Yes, I believe so. 20 
Q. Tell me. At this period of time had you and 21 
Mr. Mosen or you and Mosell Equities decided what yow 2 2 
agreement was going to be between the two of you? 2 3 
A. As far as a partnership? 24 
Q. Whatever your arrangement was. If that was a 2 5 
partnership, yes; or if that was a corporation, what 
were you going to do? Because originally it was your 
idea to buy the shopping center. You brought Mr. Mosell 
in. So I assume you and Mr. Mosell must have had some 
sort of arrangement or agreement between the two of you. 
A. Yeah. There was a lot of - I mean for 
instance, Glenn Mosell was buying into Berryhill; and 
there was, you know, funds from that, that I would take 
them and roll into the center. But I mean we were -- we 
had not yet purchased the center. We had not yet -- we 
had discussed how we would be doing things; but again, I 
say we were kind of operating on the same table in favor 
of relationship and working right along with Mike on 
this. And Mike had not asked anything about who's going 
to be the -- "What's you all's relationship," et cetera, 
et cetera. 
Q. Let me approach it from a different angle. On 
August 15 you executed a purchase and sale agreement fo 
the shopping center, correct? 
A. That's correct. 
Q. And in that document that we're litigating, 
the buyers are described as John Berryhill personally --
A. Right. 
Q. -- right? And Mosell Equities, LLC? 
A. l think it says individually, right. 
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Q. Individually or personally in your individual 
capacity, right? 
A. Yes. 
Q. So there are two buyers, right? 
A. Yes. 
Q. The purchase price was 5.5 million dollars, 
right? 
A. Right. 
Q. I assume that since you entered into this 
contract for a substantial amount of money, that you and 
Mr. Mose II must have had some sort of agreement about 
your respective roles or control or financial interest 
in this large transaction; right? 
A. Yeah. I mean we had-- I mean absolutely. We 
had discussed how we were doing; but when we -- we wen 
not solely -- We didn't go into it knowing what we were 
going --you know. Were we going to pay the whole five 
million? Were we going to finance it? Were we going to 
-- There were discussions with land transferral, which 
we had actually even also discussed with Mike about 
that. So we had -- We were in the time of figuring that 
out; and we were also in the time of due diligence, 
where that was when we were figuring it out. I mean it 
doesn't say anything -- Unless I'm wrong, it doesn't say 
anything on there. Where it says John Berryhill as an 
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individual and Mosell Equities, LLC, it doesn't say that 
we have to give any more information. Am I correct? 
Q. You are absolutely right. But I am asking you 
today. 
A. Okay. 
Q. So let me just put the question to you 
squarely, and you just answer it squarely. And if the 
answer is there was no agreement, that's fine; but I 
want to know if there was an agreement and, if there 
was, what the terms were. So here's the question, okay? 
On August 15th of 2006, the date that you and Mosell 
Equities entered into the purchase and sale agreement as 
buyers, what was your agreement with Mosell Equities, 
LLC? 
A. We were partners. 
Q. Was there a written agreement? 
A. No. 
Q. And you were partners, right? 
A. Right. 
Q. What was the -- What were the terms of that 
partnership? When I say "terms," for instance, who was 
going to contribute what toward the purchase price? Whc 
was going to control or manage the property? 
A. We had talked about stuff but we hadn't -- to 
my recollection we hadn't figured all that out. And I 
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might add, we had talked about that stuff with your 
client, Mike Matzek; so again, everything was on the 
table. I mean there was -- We don't have -- Ifl had a 
document -- I don't think we had a document. Ifl had a 
document, to my recollection we would have turned it in 
We had discussed things that -- We had discussed 
opportunity, if Mike wanted some land as an option. He 
didn't. Good thing. The land ended up changing in 
value. 
But so -- No; we didn't go in saying "Okay. 
I'm going to put in 60 percent; you're going to put in 
40 percent. We're going" -- We went in as partners, and 
we had discussed a lot of different options to consider; 
and we did have a lot of different options. 
Q. What were those options? 
A. Some were to deal with land transferral or 
land that would sell. 
Q. When you say "land transferral," what are you 
referring to? What land would be transferred to you? 
A. Land holdings that Glenn currently has. 
There's lots in Kuna, et cetera. And I will say that --
and I need to say I'm an operator. I'm not a -- I'm not 
a real estate person. I'm not a developer. I'm a 
businessman and I'm a chef. That's what I do. First 




















































I've ever been in, hopefully will never be in another 
one; so the things you're asking me about, I deal the 
same way with everybody. 
Half the people on --you know, that you have 
called as witnesses and such are friends of mine; Bob 
Angell, et cetera. I deal with them in relationship the 
same way I deal with my partner in relationship, same 
way I deal with tenants and associates in relationship. 
I want them to be honest. I am going to be honest and 
-- But I don't have -- Glenn's the money guy. Glenn's, 
you know, got a business degree in economics and such .• 
Q. Okay. ~ 
A. I don't. So I don't get too concerned with 
those things. 
Q. So is it fair to say that on August 15th, 
2006, you and Mosell Equities did not have any 
particular agreement about how you were going to 
purchase the property or manage it thereafter or 
anything else? 
A. That's not what you were asking. I believe 
what you were asking about was our business 
relationship, unless I am misunderstanding. 
Q. Let me ask it again. On August I 5th, 2006, 
you, John Berryhill individually, and Mosell Equities, 
LLC, entered into a 5.5-million-dollar purchase and sale 
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agreement with respect to the purchase of Broadway Park 




Q. My question was: What was your agreement, 
contractual or otherwise, with Mosell Equities with 
respect to that five-and-a-half-million-dollar asset? 
A. This is at the period, beginning of due 
diligence? 
Q. August 15th. 
A. August 15th? 
Q. 2006. 
A. We're - I mean I would say just what I said. 
We were partners. We were discussing it. I did exactly 
what Mike Matzek told me to do. 
Q. I think--
A. He asked me to bring in the money guy. That's 
what I did. 
Q. So you would describe Mr. Mosen or Mosen 
Equities as the money? 
A. Yeah. He doesn't like me to refer to him as 
that, but-
Q. You're testifying truthfully, right? 
A. lam. 
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Q. Is that the truth? 
A. He's the gentleman in this relationship that 
represents definitely more dollar value than I do. 
Q. Because you didn't have the money to buy the 
shopping center yourself? 
A. I knew that, and I wasn't going after that. 
Q. And it sounds like at that time, August 15th, 
you and Mosell Equities didn't have a -- you didn't have 
a joint venture agreement in writing, did you? 
A. No. 
Q. You didn't have a partnership that was reduced 
to writing, did you? 
A. No. We were in -- working on that. 
Q. Had the transaction to purchase the property 
closed, how would you have taken title? Who would hav~ 
owned that property? 
A. I don't know that I can even say that. We 
didn't get to that point. 
Q. That's true. 
A. So --
Q. Is the answer you don't know? 
A. I don't know that. Right. 
Q. That's fine. 
A. Glenn Mosell may know that. 
Q. Well, we'll ask Glenn. 
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A. Okay. 
Q. Moving slightly from whatever your 
relationship was with Mosell Equities relative to 
Broadway Park, tell me what your agreement was in Augus 
of2006 with Mosell Equities or Glenn Mosell regarding 
your restaurant. You testified a moment ago that he 
was, quote, buying into the restaurant; is that correct? 
A. Yes. 
Q. Explain that transaction to me. 
A. He was -- He had been paying -- There was 
consulting that I was doing for Polo Cove separately, of 
course; but we were again working out a relationship for 
him to be involved in Berryhill and Company. He had no 
goal whatsoever of being a part owner in a restaurant. 
However, I did not want to go into the development that 
started our relationship, Polo Cove, on my own. And so 
this was -- Over the course of time and developing our 
business relationship, he felt like it was a good, solid 
thing. I felt like it was a good, solid thing; and so 
we started working on it. So he started paying off part 
of the buy-in for Berryhill. 
Q. What does that mean, "he started paying off 
part of the buy-in of Berryhill"? Put that in 
dollar-and-cents terms. 




















































Q. So was that Mr. Mosell personally or Mosell 
Equities or --
A. Mosell Equities. 
Q. So Mosell Equities started giving you money? 
A. I believe Mosell. 
Q. So Mosell Equities started giving you money or 
Berryhill and Company money? 
A. Berryhill and Company. 
Q. How much money did he give you? 
A. Four hundred thousand -- Little under five; 
half million. 
Q. When did he give you the 500? 
A. It was a process. 
Q. I'm sorry? 
A. It was a process. I'm not sure when it 
started, but it would be -- It was kind of on a --
wasn't all at once. 
Q. A rolling basis? 
A. Yeah. 
Q. During 2006? 
A. Expensive lunches. 
Q. And this was during 2006? 
A. I guess, yeah. 
Q. Roughly the same time you were negotiating fm 
the purchase of the Broadway Park Shopping Center? 
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A. I don't know if it was roughly the same time, 
but I would say in that 2006. 
Q. In that time frame? 
A. Yeah, and some was -- There's been -- We've 
added to it a little bit, so that's changed a little bit 
in 2007. 
Q. So some payments continued into 2007? 
A. Right. 
Q. So what are the approximate total amounts of 
those payments? 
A. Little under half million dollars. 
Q. For ease of discussion I'm going to call it 
500,000; but I'm noting that you said it's slightly 
under. 
A. Okay. 
Q. What did Mosell Equities get in exchange for 
this half a million dollars? 
A. Fifty percent of Berryhill and Company. 
Q. So today Mosell Equities owns fifty percent of 
Berryhill and Company? 
A. There's actually -- No. That paperwork is 
being drawn up. 
Q. But that's your understanding? 
A. Yes. 
Q. So you're having somebody do the paperwork? 
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A. Yes. 1 A. Yes. 
Q. So he's -- or Mosell Equities is going to be a 2 Q. How much did you get paid? 
fifty percent shareholder? 3 A. I don't know the total amount, actually. 
A. Yes. 4 Q. Approximately. 
Q. And-- 5 A. Ten, fifteen, twenty-five thousand dollars, 
A. I don't know ifMosell Equities, Glenn Mosell; 6 maybe. 
I'm not sure. 7 Q. When did you receive these payments? 
Q. Because Berryhill and Company is an S corp, 8 A. Based on -- Depending on when I did the work. 
isn't it? 9 Q. When did you do the work? 
A. It is an S corp. 10 A. Over the course of first couple of years, I 
Q. All right. So we talked a little bit about 11 guess. 
the relationship relative to the shopping center. We 12 Q. So would that have been 2005? 
talked about the relationship relative to the 13 A. Yeah. 
restaurant. Tell me what your relationship, or 14 Q. And 2000- --
Berryhill and Company's relationship is to the Polo Cove 15 A. Mostly in 2005. 
project. 16 Q. Did you do any consulting work in 2006? 
A. It's a resort development, and that deals with 17 A. Well, I do consulting work all the time for --
hospitality. And we're in the hospitality business. So 18 I consult -- I consulted on the -- with the State of 
we're going to put a restaurant and catering events -- 19 Idaho, with the City of Boise, with Parks and Rec. 
run the hospitality. 20 Every event building that's been built in this city 
Q. Okay. Now, Polo Cove: That's a real estate 21 almost I've consulted on. 
development or concept in Canyon County, right? 22 Q. I'm sorry. Let me rephrase the question. Did 
A. Yes. 23 you do any consulting for Polo Cove in 2006? 
Q. But nothing's been built yet, has it? 24 A. I don't recall. Maybe I did. I'm not -- I'm 
A. In the process, in the beginning phase. 25 not sure. Is there an easier way to ask? I'm not sure 
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Q. Like what's been done? 1 what you're asking for, because maybe I can answer it in 
A. There's no sticks in the air. Couple of homes 2 a better way. I'm not sure. 
have been moved out. There's 30-year-old vines there. 3 Q. No; that's fine. Thank you. 
Taken restaurant, hotel, winery, and venued homes to 4 So we've -- In terms of chronology we're up to 
concept architecturally. 5 the point where you enter into the contract August 15, 
Q. What is it you said, that you have been 6 2006;okay? 
consulting for Polo Cove? 7 A. Okay. 
A. And it's -- 8 Q. Tell me about what you and Mosell Equities did 
Q. Entitled? 9 between August 15, 2006, and the due diligence cutoff 01 
A. Yes. Commission -- What do you call that? 10 the waiver of contingencies on October 6, 2006. 
Went to all those great meetings in Caldwell. 11 A. What we did in the -- during the period of due 
Commissioners. 12 diligence? 
Q. You have testified that you've done some 13 Q. Right. And I am just trying to break this 
consulting for Polo Cove, right? 14 down into segments we can discuss; and if you have a 
A. Yes. 15 better idea, tell me. But I'm taking it roughly from 
Q. What's the nature of that consulting? 16 August 15 to October 6. That's when you recall you 
A. I would run the architects' group for a while. 17 waived conditions? 
And this was initially as we were getting involved, 18 A. Yes. 
getting involved in it, before I got further involved as 19 Q. Tell me sort of what you did and what Mr. 
a partner. 20 Mosell did and if you had consultants. What did you do 
Q. So you have been providing advice as to 21 in terms of due diligence, lining up financing? Tell me 
restaurant and hospitality operations? 22 what you did. What was the activity? 
A. Right now I don't get paid. 23 A. The biggest thing we did was, I went over 
Q. Did you ever get paid for your consulting 24 every single lease, every single lease contract. I went 
services? 25 through the whole box that Mike Matzek got me, things 
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that I'd asked from him; went over -- and I -- There was 
discrepancies in some of the leases that I found, and 
then we figured out how the center was going to be 
profitable from that point. It was a profitable buy 
based on the fact of where the leases could go to, and 
that's how Mike Matzek presented it to me and Glenn 
Mosell; and that's how -- So that's what we were looking 
for. That's what made it profitable. 
Q. Let me stop you, Mr. Berryhill. How did Mike 
Matzek present it to you? 
A. He said "So many lease contracts are coming up 
for renewal. I've already discussed with some of them 
about, you know, renewing. They're renewing at this 
















We can actually up the CAM charge at any time, 16 
because he had had a real low CAM charge. So that was 1 7 
an automatic. So I knew when all these places were 18 
going to up their contracts because I had the contracts. 19 
So we weren't doing -- We were basing everything that we 20 
were doing off of what-- off of what Mike had given me. 21 
You know. Mike had given me -- He had said -- I mean it 22 
was almost like he was my daddy. He said "Johnny, go 23 
get a partner. Johnny, buy this. Because of this cap 24 
rate you're going to get" -- I had no reason to not 2 5 
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believe him. I respected Mike. And -- 1 
Q. Did he mention a cap rate to you? 2 
A. That's how we got to the point of -- I believe 3 
it was a seven percent cap rate, I believe. 4 
Q. Didn't Mike Matzek tell you -- 5 
A. In our discussions the first day we met I 6 
believe that we talked about that. 7 
Q. And what did he say specifically with respect 8 
to cap rates? 9 
A. I don't -- I actually don't recall. 1 O 
Q. Okay. So -- 11 
A. I don't know -- That was my first time talking 12 
about cap rates. So I don't recall. 13 
Q. So -- All right. So back to this period of 14 
time, August 15th to October 6th, you're in a contract 15 
to purchase the property; right? 1 6 
A. Yeah. 17 
Q. And the buyers are John Berryhill and Mosell 18 
Equities, LLC; right? 19 
A. Yes. 20 
Q. And the purchase price is 5.5 million, right? 21 
A. Yeah. 22 
Q. You know that on October 6 the $50,000 in 2 3 
earnest money is going to go hard, right? 2 4 
A. Right. 25 
Q. You know what that means? 
A. Right. 
Q. It becomes nomefundable, right? 
A. Yes. 
Q. Tell me what you did in terms of due 
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diligence. Now, do you understand what the term "due 
diligence" means? 
A. Yes. 
Q. Tell me what you did in terms of due diligence 
from August 15 to October 6. 
A. Again, we went -- What I did was -- I'm going 
through contracts, doing everything that -- to determine 
if it's a -- if we've got everything to -- for this 
being a good deal, 1 mean, and we determined that it was 
-- it was a good deal. We felt we had everything that 
-- to substantiate what Mike was saying. This was a --
this was a good deal. I mean it was a good deal for us. 
Mike was not bringing me a lemon. The -- you know, and 
--you know, talking about how -- what we were doing 
with -- you know. We had spoken with some entities, 
some people; but we had some financing options, and that 
was more on, you know, on Glenn's side, those are. It's 
not my area of expertise. 
Q. I understand. And we'll talk about financing 
in a moment; but just before we leave this idea of due 
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diligence, I asked you what you did in terms of due 
diligence during that period, right? 
A. Yes, you did. 
Q. You said that you reviewed rent rolls --
A. Yes. 
Q. -right? 
A. I didn't say rent rolls. I said 
contract leases. 
Q. Leases. What else did you do? Did you do 
anything else? 
A. I was looking at everything on the center. 
Q. What does that mean; you walked around the 
center? Tell me what you did specifically. 
A. I walked around the center. I took pictures 
of the center. I went through -- I mean there's a lot 
of contractual leases to go through. And I mean -- you 
know. This isn't a day's -- it's not a day's worth of 
work, plus I'm still running a business. 
My concern was with the actual aspect of the 
strip mall. 
Q. Okay. 
A. And based on these leases that Mike was 
telling me about, when they come up, then I took that 
13.50 and rolled it through for '07, '08, with the way 
the leases mature, which is how we came up with rates ir 
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'08, based on the original rent roll that he sent me, 
which was '05 or '06, whatever it was. 
Q. Let me ask you this, Mr. Benyhill. From that 
date in August, August 15, did you and Mr. Mosell agree 
on who would be responsible for what due diligence 
tasks? Did you sit down and divide up that 
responsibility? 
A. I took over the -- I mean I did the contracts. 
I did what I was doing. He was doing what he was doing. 
Q. What was he doing? 
A. You can ask him. I don't know. 
Q. You don't have any idea? 
A. We had talked about stuff; but again, I'm 
running a business and spending a lot of time reading 
contracts and finding errors in the contracts, and 
talked to Matzek about them. You know; charges that he 
should have been actualiy charging more than. 
Q. He was undercharging his tenants? 
A. Right. Or this -- We didn't have a -- you 
know. There was a tenant that wasn't a tenant. 
Q. What does that mean? 
A. There was a contract to a tenant, contract 
lease to a tenant that didn't exist there. 
Q. Which space was that? 



























1 changed. 1 
2 Q. Did you consider any of these problems you 2 
3 found in the contracts significant or material or 3 
4 insurmountable? 4 
5 A. No. Again, we were working off the assumption 5 
6 that Mike was giving me anything -- There still was no 6 
7 problems. I mean I was not expecting -- It was probably 7 
8 a while since Mike had read those. If I ran the center 8 
9 I probably wouldn't read them every day, so there was no 9 
10 problems. 1 0 
11 Q. Now, did you or Mr. - Back up. Speaking 11 
12 collectively, you being the buyers, right, of the 12 
13 property, did you commission an appraisal of the 13 
1 4 property? 1 4 
15 A. We had talked to -- I talked to actually Mike 15 
16 about it; and then we had talked to -- Actually, I don't 16 
1 7 know ifwe talked to Tim Williams or Sam Langston abou 1 7 
18 it. And actually, I don't ever recall ifwe got an 18 
19 appraisal or not. Kind of the same thing along the 19 
2 0 lines of the environmental assessment. Mike said -- 2 0 
21 because Glenn was the one that brought up to me -- and I 21 
22 don't even know what it is. But we may need to get an 22 
2 3 environmental assessment. And Mike was the one that 2 3 
2 4 brought up to me, "Well, I don't know if you need one. 2 4 
2 5 We had one done on the site, and it's probably still 2 5 
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active." 
He sent that over. I don't know. I don't 
recall if it was active or not. But again, I was 
shooting from the assumption - Both Glenn and I were 
shooting from the assumption that it's - there's 
nothing to hide. I mean there were -- There were, you 
know -- I actually did talk to tenants. I went down and 
spoke with Louisiana Fried Chicken about - from Mike, 
'cause she was trying to take over the upstairs in the 
strip mall, and -- over the old quilt shop; and Mike had 
asked me if -- Because we had -- We had discussions 
previously about him taking care of ongoing lease 
arrangements. But in pursuing them, we're talking about 
two specifically that we knew of at that time. It was 
the daycare and Louisiana Fried Chicken, for their --
what they wanted to add on to. 
But he kept me updated on these. Wasn't 
entering into any contracts. So he was doing them, 
'cause he asked me if I wanted to be involved in them. 
I said "No. I'm still involved as a tenant here. I 
don't want people to come and talk to me." 
But he asked me to go talk to Randi, who owns 
Louisiana Fried Chicken; and I talked to her and 
recommended she leave the upstairs alone. It would have 
been good for us to have that upstairs leased for 
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value's sake, square footage leased. But I thought it 
would not be good for her. It would cost her a lot of 
money up there. And ifwe left it like that, it still 
had what Mike always talked about being an assembly 
permit, so still had value that way. But she would have 
overextended herself and then she would not only lose 
that, she would end up losing everything she had; and I 
don't think it would be good for the center, and 
certainly wouldn't be good for her. So those things 
were happening. That's other additional stuff going on 
during this -- during this time of due diligence. 
Q. Thank you. I am going to ask you a series of 
short questions. If you can, give me a "yes" or "no"; 
and it'll move along faster. Did you have an appraisal 
done on the property? 
A. I don't think so because I was basing it off 
of--
Q. Okay. Thank you. 
A. -- everything we got from Mike. 
Q. Did you get an environmental assessment for 
the property or a phase one? 
A. Basing it off of what we got from Mike. 
Q. Did you have a structural or any other kind of 
inspection of the building or the property? 
A. No. That -- To my recollection, however, I 
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don't think anybody would be able to tell me anything I 
didn't know --
Q. Because --
A. -- about that building. 
Q. Because you were very familiar with the 
property? 
A. And I was very familiar with Mike Matzek, and 
he was not lying to me. 
Q. And at this point I assume you felt you were 
getting all the information that you needed from Mike? 
A. I did. Had no reason to think otherwise. 
Q. So switching from due diligence to financing 
-- Okay? Which is -- We'll just shift gears a little 
bit. Again, the time frame is August 15 to October 6, 
2006;okay? 
A. Okay. 
Q. What did you and Mosell Equities do in terms 
oflining up money to buy this 5.5-million-dollar 
property? 
A. You're going to get much better answers out of 
Glenn. 
Q. I understand. And we've noted that you seem 
to defer to Glenn a little bit on financial issues, and 
that's fine; but I do want to know what you know. 
A. I don't know much. I don't pay attention to 
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that much. 
Q. Just so we're clear with respect to financing 
for this purchase in that August to October time frame, 
are you aware of any financing activity? 
A. I know we had discussions. We had a -- We had 
options with, you know, individuals involved with Polo 
Cove at that time. We had been looking at -- We had, 
you know -- the -- in terms of --you know. I sat down 
with Rob Perez, who might again -- Mike talked to me 
about, and shared stuff between, you know, Glenn and 
Mike or Glenn and myself to Rob Perez about options wt 
could take. He believed it was a good deal. 
Q. He, Rob Perez? 
A. Rob Perez, yeah, with US Bank: He thought it 
was something -- and he set us up -- he talked to us 
about some options, about what they could do, and you 
know, drew out stuff for us on a piece of paper. And I 
guess that's the last time we dealt with Rob Perez. 
Q. So the question is financing, right? 
A. Right. 
Q. And you said that you talked to other people 
in Polo Cove; is that right? 
A. Again, my partner is the -- he's the finance 
guy. I'm the operations guy. 




















































getting money to buy the shopping center? 
A. That's what Glenn does. 
Q. But you did sit in a meeting with Rob Perez? 
A. I did. 
Q. And the upshot of that meeting was US Bank 
wasn't going to finance the deal, wasn't it? 
A. I didn't say that. 
Q. What was your impression when you ended your 
meeting with Mr. Perez? 
A. He told us it was a good deal. 
Q. Did he express any willingness to finance the 
deal? 
A. He didn't say no, and l don't know if -- l 
don't recall ifwe pointedly said "Draw up the papers 
and sign it." We were looking at our options. But he 
-- l mean he -- l remember -- l mean he believed that it 
was a doable -- a doable investment. 
Q. Well, you would agree, Mr. Berryhill, wouldn't 
you, that there's a difference between it being a good 
deal and whether or not US Bank would be willing to loan 
you and Mosell Equities the money to do it, right? It's 
two different things? 
A. Well, l don't think he would have been able to 
give us an answer whether US Bank could have done it or 
not at lunch. He didn't bring loan papers. 
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Q. Let me ask this question. You met with Mr. 
Perez, right? 
A. Yes. 
Q. Were you asking him for a loan? What was the 
purpose of the meeting? 
A. To talk about the financing possibilities of 
the center, if we do this with the strip mall, is this a 
- is it financeable. 
Q. And--
A. And he said yes. 
Q. He said it was financeable for you and for 
Mosell Equities? 
A. Yeah. 
Q. Did you ultimately submit a loan application 
toKeyBank? 
A. KeyBank? 
Q. US Bank. I'm sorry. 
A. No. 
Q. So other than that one meeting with Mr. Perez, 
did you pursue financing with US Bank? 
A. No, we didn't. 
Q. Whynot? 
A. Well, ended up that Rob Perez went to your 
client and talked about it being a good deal, bringing 
in -- which I kind of have a little problem with that. 
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Not to mention I bought lW1ch. But thinking that we're 1 A. Yeah. Again, I don't -- I run a restaurant; 
talking about issues that might -- would be unethical 2 and you know, I deal with is a dishwasher showing up for 
for him to go and talk aroW1d our back and say "Hey, 3 work every day. The stuff that Glenn -- I mean rm hazy 
Mike, let's do this" -- 4 on, you know, who people are. You know, Rob Perez could 
Q. So you -- 5 look like Art Berry. 
A. -- "on our own." 6 Q. Okay. Thank you. I get the picture. Dennis, 
Q. So you think that Mr. Perez acted 7 I'm going to give you basically a copy of Mike Matzek's 
inappropriately? 8 first affidavit in this case; and I am going to make 
A. Pretty sure, yeah. 9 some references to it, if you want to follow along. 
Q. Did you ever express that to him? 10 MR. CHARNEY: Right. Do you have a copy for 
A. Hm-mm. That's not my thing. I'm an 11 John'! 
operations guy. 12 MR. ROE: J'm going to give him -- I'm going 
Q. So you did -- The question is: What did you 13 to make it exhibit 2, yeah. 
do in terms of financing? I think you've said that that 14 Q. (BY MR. ROE) So Mr. Berryhill, with respect 
was mainly Mr. Mosell's area; but you were involved to 15 to this due diligence period, August 15 to October 6 --
some extent, it sounds like, right? 16 That's what we are talking about, right? 
A. I met with -- I sat in, yeah. 17 A. Um-hmm, yes. 
Q. Did you meet with any other lending 18 Q. Did you have a full opportunity to conduct due 
institutions or individuals about getting money to close 19 diligence on the property? 
this transaction? 20 A. For what I was doing. 
A. I don't recall. Could have. 21 Q. Do you have any reason to believe that you or 
Q. But you don't remember if you did? 22 Mosell Equities was prevented from completing a full 
A. Hm-mm. 23 due-diligence review? 
Q. Did you meet with Jack Hardee? 24 A. No. Up to that point we felt we had a -- we 
A. Yes, we did have lunch with Jack Hardee. 25 knew what the center was, what it was about. We felt it 
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Q. Was Jim Klump there? 1 was a good deal and we felt that we could close. 
A. I don't recall. 2 Q. And Mr. Mosell was cooperating up to that 
Q. Who was Jack Hardee? 3 point? 
A. I think he's a finance guy. 4 A. Mr. Mosell was -- Was there a time when he 
Q. What --Tell me about that lunch and the 5 wasn't cooperating? 
discussions. What was the purpose of the lunch and what 6 Q. I misspoke. 
was the result? 7 A. Matzek. 
A. He had a salad and tomato basil soup. He 8 Q. Mr. Matzek was cooperating; is that correct? 
liked it. That's all I can remember. 9 A. Yes. 
Q. Little sketchy on the money details? 10 Q. So on October 6 you and Mosell Equities gave 
A. Little sketchy on the money details. And he 11 notice to all parties involved and the title company 
didn't pay for the tomato basil soup. Sorry. 12 that you were waiving your conditions and that you were 
Q. So in any event -- Well, before we go -- Are 13 acknowledging that the earnest money would go hard and 
you aware as you sit here today of any activities on 14 become nomefundable; is that right? 
Mr. -- 15 A. That's correct. Matzek was out of town for a 
(Whereupon a discussion was had off the 16 month during the due-diligence -- pretty much all the 
record.) 17 due-diligence period,just so you know. 
Q. (BY MR. ROE) Are you aware of any activities 18 Q. Did that inhibit you in any way? 
on Mr. Mosell's part in terms of obtaining financing 19 A. No. There were things that we had to get that 
during this period? 20 he was able to, I believe, get from Shannon to send to 
A. Yeah. I mean absolutely. He was -- That's 21 us. But it was -- That's why it was so important for us 
what he was working on, but I don't recall any 22 to get the stuff ahead of time. He was very cooperative 
specific -- 23 with that. 
Q. So your testimony is that you believe that he 24 Q. So his travel didn't prohibit you from 
was, but you don't have any particulars; is that right? 25 completing your due diligence, did it? 
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(Whereupon exhibit 2 was marked for 
identification.) 
Q. (BY MR. ROE) I'm going to hand you what's 
been marked as defendants' exhibit 2. 
Mr. Berryhill, I'm showing you what's been 












Q. What is that? 10 
A. This is what I sent to Maylin at American 11 
Title, First American Title, to say we were -- we remove 12 
our due diligence. Was this the one that -- Let's see. 13 
Yeah. So we remove our due diligence. Our 14 
50,000 went hard. Is that correct? Is that what this 15 
says? 16 
Q. I believe that's what it says, but I wanted 1 7 
you to look at it; make sure you recognized it. 18 
A. I believe so. 19 
Q. And you sent it, right? 20 
A. I sent it. 21 
Q. And Mr. Mosell and Mr. Matzek a copy, right? 22 
A. Yeah. We removed the contingencies. 23 
Q. All right. Thank you. So in terms of 24 
chronology -- So that now we're on October 6, right? 2 5 
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1 And the original closing date is November 16th, right? 1 
2 A. Yes. 2 
3 Q. And you remember that from the purchase and 3 
4 sale agreement, right? 4 
5 A. I do. 5 
6 Q. So from October 6th to November 16th, what did 6 
7 you do in terms of lining up financing to complete this 7 
8 5.5-million-dollar purchase? 8 
9 A. Again, it's not my -- not my thing. You need 9 
10 to talk to Glenn. 10 
11 Q. Do you have anything to add to your prior 11 
12 testimony about financing activities during this period? 12 
13 A. No. I mean we were very -- very aggressively 13 
14 seeking financing, but that's -- and Glenn was -- Glenn 14 
15 was talking to me. I mean I was a part of it, but I 15 
1 6 don't -- I don't remember -- I don't recall what we did. 16 
1 7 Q. All right. 1 7 
18 A. Am I saying something wrong? You're smirking 18 
1 9 over there. Well, it's a little - When I say something 1 9 
2 0 and it sounds like - Well, do you have something on me? 2 0 
21 Because he's laughing all of a sudden. 21 
2 2 Q. Some people are more easily amused. But I'm 2 2 
2 3 trying to keep a clean record. If you want to go off 2 3 
2 4 the record, that's fine; but if I ask a question, you 2 4 
2 5 try to answer it. 2 5 
A. I'm trying to be serious. 
(Whereupon exhibit 3 was marked for 
identification.) 
Q. (BY MR. ROE) I'm going to hand you what's 
been marked as plaintiffs' exhibit 3. Mr. Berryhill, 
are you familiar with that document? Do you recall 
seeing it before? 
MR. CHARNEY: While he's looking that over I'm 
going to use the restroom real quick. 
(Whereupon a recess was had.) 
Q. (BY MR. ROE) Mr. Berryhill? 
A. Yes. 
Q. Have you had an opportunity to review the 
document in front of you, defendants' exhibit 3? 
A. Yes. 
Q. Are you familiar with that document? 
! 
A. I am. 
Q. Do you recall receiving it? ~ 
A. Yes. I 
Q. That's a narrative of -- kind ofan owner's l 
manual for the shopping center that Mr. Matzek provided 1 
to you; is that correct? 
A. Yes. It was in -- This was what he provided i 
based off of something I asked for. However, it was not l 
what I had asked for. 
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Q. Tell me --
A. It was good to get, but it was not -- I was 
asking for a narrative of -- of his conversations with 
the tenants that -- with each tenant who had said that 
they would recontract, re-lease at the 13.50, who was --
and we never did get that. And when he had gotten back 
I believe is when we got this, so ... 
Q. So ifl understand you correctly, you had 
requested more specifics about Mr. Matzek's conversation 
with existing tenants regarding lease renewals? 
A. Yes. 
Q. And you got this, and you thought that was 
good; but you wish you would have got more? 
A. Yeah. This was good. However, all these 
things actually I already knew. 
Q. Okay. Now, Mr. Matzek didn't tell you not to 
talk to other tenants; in fact he encouraged you to talk 
to other tenants, didn't he? 
A. No. 
Q. I thought you testified earlier that he came 
to you and suggested you talk to tenants, and you said 
"No, no; I'm still a tenant. There's a limited amount I 
want to do." 
A. No. I didn't say he encouraged me. I said he 
asked me; "Do you want to be involved in any 
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negotiations, these lease negotiations?" 1 managing the center the way he always had. Yes? 
And I said "Not as -- because I'm a tenant. I 2 A. Yes. 
don't want people coming down, you know, wanting me tc 3 Q. And that was your intent? 
turn their water back on or something, or 'my roof is 4 A. Well, I wanted to manage it better; and Mike 
falling apart,"' I said, or any of these new -- and the 5 told me -- He came to me and said "You know, you can 
context was new; wasn't existing tenants. It was new 6 manage it better than we do. This is our bastard 
tenants that - you know. He was working on the 7 child," he said. 
daycare, Randi over at Louisiana Fried Chicken. 8 His business is over on -- in Garden City. 
Q. Although she was an existing tenant? 9 They have a maintenance guy come over once a week. It' 
A. However, she was looking at taking over two 10 just not very -- It's not very well run. And you know, 
new spaces; and we all three agreed that it would not be 11 that's no disrespect or anything. He knew that. He 
advantageous for me to get involved in that. However, 12 told me that. So the -- So our feeling was to carry it 
we agreed that we know everything. Nothing would be 13 along the same lines; run it better, clean it up and 
signed without -- "Keep us in the loop on everything. 14 fill it up. But along this same basis of those rents, 
Let's" -- 15 raising it to 13.50 as those leases matured, that was 
It was later that he had, that Mike Matzek had 16 the intent on the center. 
asked me ifl didn't mind going and talking to Randi, 1 7 Q. Tell me. When you say it wasn't run very well 
Louisiana Fried Chicken, about this expansion because 18 and you could run it better, specifically give me an 
she's getting kind of knocked around from the city or 19 idea. What are you talking about? What would you do 
the architects -- I can't remember who it was -- about 2 0 differently that he wasn't doing to make it run better? 
some of the issues of going upstairs and such. And I 21 A. Well, I think it needs -- Maybe your client 
did. And I believe he was out of town at that time. 22 would answer that better, since that comment came from 
Q. Okay. But my point is -- and I appreciate 2 3 him; but my assumption, his -- what he meant by that is 
that clarification. But certainly Mr. Matzek wasn't 24 they don't have on-site management. You have a problem 
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A. He asked me not to -- We were trying to be as 1 and it's Monday, it might not be until Friday, when the 
private as possible with the tenants. 2 maintenance guy comes, that it gets fixed, which had 
Q. So what did he ask you to do or not do? 3 happened. 
A. He was concerned that we had all the contracts 4 There was a Sunday brunch we had where then 
in the center with the tenants. He wanted it to be 5 all of a sudden we find out that Saturday night the 
private information. Wanted to make sure that it stayed 6 parking lot's closed down and our customers can't get in 
private information. 7 for Saturday night. And then they can't get in Sunday 
Q. And by that do you mean that you were 8 morning because they're redoing the parking lot. It was 
therefore prevented from talking to any individual 9 only a communication thing. It was just, you know, 
tenant about their intentions going forward? 10 communication. So management, communication, 
A. He said he would talk -- he would -- I mean 11 relationship could be done better; and he knew it could 
when we first asked for what this was supposed to be, he 12 be done better. 
would put that together, kind of a script of who he 13 Q. But it doesn't sound to me like you are 
talked to, who's good, who's not. "The Blasers, forget 14 describing any profound or fundamental problems with tht 
about them, not a good -- if you raise their rent 15 way the center was run. It was relatively simple issues 
they're not going to re-up. But that's a good, 16 that mainly arise from the fact that he didn't live on 
marketable space. The bookstore guy, you decide what 1 7 site like you did; is that right? 
you want to do with him. He can't afford any more. 18 A. Oh, yeah. I mean it's not the -- Yeah. It 
Maybe he's good for the center." 19 wasn't the end-of-the-world producing. 
He's done better business since I've been 2 0 Q. All right. So again, going back to our time 
there, but just the- We weren't- Our plan was not to 21 line, we're talking about that period of time from 
make any changes based on what Mike was doing and wha1 2 2 October 6 to the planned closing, which was November 
Mike was proposing. We wanted to move along those sam1 2 3 16th, right? 
-- move along those same lines. 2 4 A. Yes. Which I will say -- You're referring to 
Q. It sounds like what he was doing was just 2 5 the November 16th. We had all along done this with Mikt 
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Matzek, talked about the -- putting another hundred 
thousand down, taking it to December 15th. 
Q. You had the option to extend by putting up 
another hundred thousand of nonrefundable earnest moneyJ 
A. Yes. 
Q. By doing that you could extend to December 
15th; is that right? 
A. Yes, and we had also had discussions even of 
Mike carrying a separate note of going into the next 
year. 
Q. Carrying a separate note? Tell me --
A. I can't even remember the details ofit. 
Q. When you say "carry a note," that suggested 
that he would take a promissory note from the buyers? 
A. Something like that. 
Q. And your recollection is that --
A. That Mike would hold back -- that we would 
carry it -- I think when we were talking about land 
closing, ifit hadn't closed, we hadn't closed on 
certain lots, Mike was open to carrying a note into the 
next year. 
Q. Did he agree to that? 
A. Well, ifhe agreed to it -- He was open to it. 
He was open to -- seemed like he didn't have a problem 



























1 would agree to it. 1 
2 Q. Well, you know the purchase and sale agreement 2 
3 certainly doesn't say that; right? 3 
4 A. We didn't -- I mean we didn't continue down 4 
5 that road because we also didn't even get to the point 5 
6 of getting to December 15. Ifit hadn't of closed -- if 6 
7 there were opportunities that still needed -- By 7 
8 December 15th there were still options that Mike was 8 
9 willing to consider that we had, carrying an extra note, 9 
10 going into the next year. But we never got to that, 1 0 
11 exercising that. We never got to exercising the 11 
12 December 15th. 12 
13 Q. Okay. Why don't we just use that as a segue. 13 
14 Obviously, the reason this lawsuit arose is because 14 
15 something happened, right -- 15 
16 A. Yes. 16 
1 7 Q. -- that derailed the deal -- 1 7 
18 A. Right. 18 
19 Q. --right? 19 
2 O So let's take the next chunk of this 2 O 
21 chronology; and tell me what went wrong, because it 21 
2 2 sounds like up to this point the deal was on track. 2 2 
23 Right? 23 
24 A. Yes. 24 
2 5 Q. Everybody was happy? 2 5 
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A. Yes. 
Q. So what went wrong? What happened? 
A. We found out that there was a hookah bar. I 
had asked what was the update on the daycare center. We 
needed -- we needed to get -- he was back in town. We 
needed to get our final rent roll, or I guess 
what's-going-on-next-door kind of thing. And his e-mail 
was, "There is no daycare. There's a smoke -- Ali Baba 
Smoke Shop going in there." And that's the first time 
we had heard of Ali Baba Smoke Shop. We had just giver 
our $50,000. So he signed a lease. We didn't --
Q. So we're clear, when you said "just given," 
you had paid the 50,000 on August 15, right? 
A. We had removed contingencies. 
Q. On October 6, right? 
A. No. So we removed the contingencies on 
October 6. 
Q. When did you find out about the smoke shop? 
A. The next week, maybe the 15th, the I I th. I'm 
not sure. I'm sure it's there somewhere. 
Q. Anyway, go ahead. So --
A. That's when we first found out that there was 
something different, that he had signed a lease on 
something. Now, what -- Everything we had been doing 
before, he couldn't -- you know, we were acting as if, 
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you know, we were a part ofit; but he was taking care 
ofit. But he was bringing it to us. He was calling me 
and discussing, you know, about the daycare. He had to 
you know, measure the yard out because they could only 
have so much grass per child. And so they could only 
take up half of the -- that space, that first space, 
first two spaces based on the size of the yard. 
Q. We're talking about space 2174, right? 
A. Is that the first -- the most north space? 
South space; excuse me. Is that 2174? 
(Whereupon exhibit 4 was marked for 
identification.) 
Q. (BY MR. ROE) Just for ease of reference, Mr. 
Berryhill, I've handed you a document that's marked as 
defendants' exhibit 4. Do you recognize that as a 
schematic drawing of the shopping center? 
A. Yes. 
Q. So you and I are talking about space 2174 now? 
A. That's true. 
Q. The southernmost end of the building, right? 
A. That's true. 
Q. It's a relatively large space? 
A. Yes. 
Q. Go on, please. 
A. So 2174 can be divisible into two spaces, and 
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the daycare wanted to take half of that space; the most 1 
southern end of 2174. And they could pay whatever thei 2 
rate -- a couple of grand for half of that. So -- And 3 
they couldn't do any more. And we believed that that 4 
was a good -- a good rate for that. Daycare was good 5 
for the -- good for the center. It's good for a 6 
restaurant. Moms. A restaurant's main business is, as 7 
any retail business is, women. So that's a good thing 8 
for any restaurant. It's a good thing for all these 9 
tenants here. 1 0 
Well, Mike had brought the dollar value that 11 
they could pay. We were discussing all this about the 12 
daycare center. Then in finding out that the daycare 13 
center was done with discussions -- they couldn't afford 14 
it, ct cetera. But he put Ali Baba Smoke Shop in there, 15 
and he said "But don't worry; it's only for 12 and a 16 
half months. They'll just make the numbers look good." 1 7 
Well, then, come to find out we finally get a 18 
lease from him; and first off, we were a little 1 9 
concerned that he signed a lease. All of a sudden this 2 0 
is different. We haven't dealt with this before. This 21 
is something new. We've been in discussions before 2 2 
about tenants. Now we are not discussing it. "You have 23 
a new tenant. You signed it. How did you do this so 2 4 
fast? You just got back." 2 5 
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1 So I go over and meet the guys, who are very 1 
2 nice guys. I don't have anything against them. They 2 
3 are business people. They had been in discussions since 3 
4 the middle of August, and -- I believe with Sandy. I'm 4 
5 also assuming that because he was out of town. But I 5 
6 believe they said Sandy or the woman - maybe that was 6 
7 Shannon; I don't know. Either one. And I said -- This 7 
8 was after we got the lease that we saw. Well, it's not 8 
9 a 12 and a half month lease; it's a six and a half month 9 
10 lease with a five-year option. And I talked to them 10 
11 about that five-year option, and they were planning on 11 
12 exercising it. 12 
13 So I didn't know what a hookah bar is. I 13 
14 didn't know it was a hookah bar at that time. I didn't 14 
15 know what they were doing. They showed me. I smoked or 15 
16 one of the pipes and, you know, it was fine. They said 16 
1 7 "It doesn't smell. You can't smell the smoke," et 1 7 
18 cetera. "We're going to have a little belly dancing 18 
19 music." 19 
2 0 And so we went back and then we approached 2 0 
21 Mike; you know, "What's up with this? They're going to 21 
2 2 have belly" -- and they put -- I watched them put bass 2 2 
2 3 amps up on the side of our restaurant, on the wall; and 2 3 
2 4 when they would tum those on it would reverberate the 2 4 
2 5 wall. I couldn't sit in my office because the bass amp 2 5 
was right -- And you're talking about a wall that's like 
four feet thick. And it just didn't sound like belly 
dancing music, the last belly dance club I've ever been 
to. So it was just -- This whole dealings with this was 
a little different than we had dealt with Mike in the 
past. 
And so we sent an e-mail -- I'm sure you have 
it there -- about what -- Glenn sent it; "What the hell? 
What's going on?" 
Well, Mike's response to that was, he did not 
want to talk about it. He did not want to respond. He ; 
didn't want to talk about the hookah bar, and he sent a ' 
response saying "Either close on November 15 or forego 
the $50,000. I'm not discussing the hookah bar." 
We couldn't get him to talk about the hookah 
bar. Couldn't get Sandy on the phone and talk about the 
hookah bar. All of a sudden these discussions went 
south. Everything up to that point was going 
hunky-dory. Something happened when he came back ir 1 
town and we gave him the $50,000. I don't know what it 1 
was. But we had all intentions of settling it. We even 
had our attorney at the time send a letter because he 
would not respond to us; send a letter 'cause we said 
"You know what? What else is he not telling us? Give 
us the 50,000 bucks. We're out ofhere." ! 
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Because now all of a sudden this has changed. 
I didn't want -- I mean this was -- This was a guy that 
I had trusted for however long we had been working 
together. This is a guy that would call me for advice 
on the center. This is a guy that I would call for 
advice on stuff, and now this would happen. And you 
know, I was devastated over this because I'm fixing to, 
you know, be a part of a 5.5-million-dollar investment. 
That is not my -- I'm not in real estate. And I'm 
really relying a lot on what Mike Matzek was telling me 
was a good deal. 
I'm sure my partner's a little -- he's 
definitely more knowledgeable of this stuff than I am. 
But I lost a big comfort zone when that happened. And J 
didn't want to be involved anymore. I want to get out. 
He wouldn't answer our plea. He wouldn't answer our 
attorney's letter to get out. So we breached the 
contract, or we said that he breached the contract. And 
I sent that e-mail to the First American Title that Mike 
Matzek had breached the contract and that -- I believe 
after that was the first communication - I may be hazy 
on that -- that we got from Mike Matzek. 
Q. Let me stop you there, Mr. Berryhill, and hand 
you an exhibit. 
(Whereupon exhibit 5 was marked for 
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Q. (BY MR. ROE) This has been marked as 
defendants' exhibit 5. And do you recognize it? 
A. Yeah. 







A. It is. 7 
Q. What was your intent in sending that e-mail? 8 
A. To say that Broadway Park, the sellers, Mike 9 
Matzek and Broadway Park, had breached based on this Al 1 0 
Baba. That was the only thing. And we wanted the 11 
return of the $50,000, knowing that they probably 12 
wouldn't give us the $50,000; but we felt that we should 13 
say that regardless. So this thing had a rental rate 14 
substantially below market value. See, we had approved 15 
daycare, $2,000 for half that space. So he put the 16 
hookah bar at $2,000 in the whole space, sealed the 1 7 
deal, contracted it. We put our $50,000 down. Didn't 18 
say a word, then lied and said it was 12 and a half 19 
months. 20 
It wasn't 12 and a half months; it was six and 
a half years that we were stuck in -- I mean I had 
options to move into that space. I had drawn 
architectural concepts for moving into that space. We 







1 services in that space. We had looked at -- We had been 1 
2 discussing options at the daycare center for putting 2 
3 something in the middle there, because they were lookini 3 
4 at the right -- not for having a hookah bar that is way 4 
5 below market rent and is not -- As I stated before, I'm 5 
6 very involved in relationship. I want the liquor store 6 
7 to get people from me. I want the nail shop to get 7 
8 people from me. I want to have people order their 8 
9 pizzas from Domino's. 9 
10 I can pull up Domino's phone number right now 1 0 
11 on my cell phone and tell you that's the Broadway -- 11 
12 666-1066, I believe; 336-1066, something like that. I 12 
13 was very involved. They were successful; I was 13 
14 successful. We were successful together. And then to 14 
1 5 have the hookah bar come in and change everything up - 15 
16 None of these businesses in this strip mall dealt with 16 
1 7 underage children other than the school. The school 1 7 
18 tutorial program -- which, by the way, Mike and I -- 18 
1 9 Mike Matzek and myself were the only people from the 19 
2 0 neighborhood to come in and be a part of their open 2 0 
21 house discussions about what they were, what they were 21 
22 trying to do. 22 
2 3 And I am a big sponsor of the Boise School 2 3 
2 4 District and education, and it's very important to that 2 4 
2 5 strip mall, but not underage drinking, not underage 2 5 
Page 116 
smoking. And that is going to, in my opinion, damage 
the integrity of what's going on with the rest of the 
tenants in that strip mall. 
Q. So this e-mail that you sent on November 14 to 
First American: It was your intent to terminate the 
purchase and sale agreement, correct? 
A. Yes. 
Q. And a basis for that termination was your 
discontent with the hookah bar? 
A. Actually, the basis for that termination was 
that Mike wouldn't talk to us about the hookah bar. ; 
Maybe there was options we had here, but he wouldn't 
talk to us. We didn't go into this thing going like 
"Oh, screw him. Get out of this thing." 
We wanted to talk about it. He wouldn't even 
talk about it. 
Q. What were the options you just referred to? 
What options do you mean? 
A. We never talked about it. We never came up 
with the options. 
Q. You said you had options. 
A. There are always options. We have to talk 
about the options. What are the options? I don't know 
We didn't talk about them. 
Q. Let me ask you. You sent the e-mail. By 
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doing so you terminated the agreement, right? 
A. Yes. 
Q. With respect to space 2174, you said that you 
had options for other tenants; is that correct? 
A. We had been considering possibilities of 
bringing in another tenant, of -- I had spoken to a 
couple of possible people that -- I wasn't trying to 
rent space. I just wanted to see if there was an 
interest there. Looked at concepts, another restaurant. 
Q. Let me interrupt you. Who else did you talk 
to about taking up space? 
A. Talked to the lady across the street at Moving 
Spaces. 
Q. What's her name? 
A. I don't remember. 
Q. You said you had prepared architectural 
drawings with respect to space 2174? 
A. I did for actually a center, doing like a 
gathering space event center. 
Q. What are the dates of those drawings? 
A. I don't remember. 
Q. Was it contemporaneous with this contract? 
A. Yeah. Yeah. 
Q. Had you ever spoken with Mr. Matzek about 
moving into that space? 
BURNHAM HABEL & ASSOCIATES, INC. 




DEPOSITION OF JOHN E. BERRYHILL TAKEN 1-30-08 
Page 118 
1 A. When we initially took space 2172, Matzek 
Page 120 
1 there's a whole lot of paperwork about it; but I really 
2 wanted me to take 2174 as well; and I said I didn't want 2 want to understand. I want to hear your testimony 
3 to take all that space. I only wanted to take the 2172 3 today. What exactly about that hookah bar and the lease 
4 space. That was the church. On the other side was the 4 did you find objectionable? 
5 condom shop. 5 A. Well, first off, it changed the deal. 
6 Q. When was that? When did you talk to Mr. 6 Q. What deal are you referring to? 



















A. When we took the 2172 space, when the 
church --
Q. When was that? 
A. I don't remember when that was. Whenever we 
got our full -- over 4,000 square feet; and we did the 
contract again. I don't remember the --
Q. So that would have been sometime before August 
of 2006, right? 
A. Yes. 
Q. So were the architectural plans drawn up for 
that original? 
A. No. 
Q. You had them drawn up when, August, September. 
A. When we were -- After we had already taken 
this space. So in 2000, when we were in this, in --
about what we could do with this space, when we were 
going to buy this strip mall, when we were looking to 




















1 this vacant space. I was looking at things. I thought 1 
2 it would be a good deal for Louisiana Chicken to take 2 
3 that extra space if she wanted diners. I did not think 3 
4 it was a good deal for her to take the upstairs. She 4 
5 wanted to combat against Busters. I didn't think it was 5 
6 even a close competitive edge for her. 6 
7 Q. These architectural drawings: Who prepared 7 
8 them? 8 
9 A. I did. They're my deal. 9 
10 Q. Do you still have them? 10 
11 A. Probably, I guess. 11 
12 Q. So you terminated the agreement on November 12 
13 14th, right? 13 
14 A. Um-hmm. 14 
15 Q. You did it because of the hookah bar, right? 15 
16 A. Yes. Again, I mean the hookah bar was the 16 
1 7 base of it; but the - I wanted to talk to him. He 1 7 
18 wouldn't even return my calls. But yes, the hookah bar 18 
1 9 -- the hookah bar caused it. 19 
2 0 Q. Was there any other cause for you terminating 2 0 
21 the agreement on November 14th? 21 
22 A. I don't recall. I don't think so. 22 
2 3 Q. Well, let's talk about the hookah bar and that 2 3 
2 4 lease; okay? And be as specific as you can. And I knoVI 2 4 
2 5 you've already given some testimony about it, and 2 5 
agreement there? 
Q. I do, yes. 
A. So I mean the hookah bar wasn't on there. 
When we agreed -- When we removed our contingencies --
mean am I wrong there? The hookah bar wasn't a part of 
the deal that we agreed to purchase the strip ma11. 
Q. Let me mark this and give it to you. 
(Whereupon exhibit 6 was marked for 
identification.) 
Q. (BY MR. ROE) Mr. Berryhill, you've been 
handed a document marked as defendants' exhibit 6. It's 
-- You'll recognize it as the purchase and sale 
agreement for this transaction, right? 
A. Yes. 
Q. So you were about to testify about how the 
hookah bar changed the deal. Correct? 
A. Yes. 




Q. Show me in that agreement where the hookah bai 
is prohibited. 
A. Isn't there something in here that states as 
it is, the building in the condition it's in? 
Q. Yes, there's an as-is provision. That's 
right. 
A. Where is that? 
MR. CHARNEY: Is it okay ifl tell him? 
MR. ROE: Sure. 
MR. CHARNEY: Look at paragraph 19. 
WITNESS: "Condition of property at closing. 
Buyer agrees to purchase the property in 'as is' 
condition, 'where is,' with all faults." 
Q. (BY MR. ROE) So your testimony is that the 
hookah bar lease violated section 19 of the lease -- of 
the purchase and sale agreement? 
A. Okay. So which one? 
MR. CHARNEY: Right here. 
WITNESS: Oh, yeah. Thank you. 
Five. Better if I refer to these than just 
keep roaming. "Other items specifically included in 
this sale: All plans, leases and related documents 
pertaining to the ownership and management of the 
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1 shopping center currently in the possession of the 1 
2 seller." 2 
3 "Currently in the possession of the seller." 3 
4 Now, everything that Mike Matzek brought me in that 4 
5 little box was what was in the -- I mean that's what -- 5 
6 That's what Mike Matzek gave me during the period of dm 6 
7 diligence, and that was my specific responsibility in 7 
8 dealing with the physical aspects of figuring out was 8 
9 this strip mall a good deal for us. Everything was in 9 
10 that box. Well, I guarantee you the hookah bar weren't 10 
11 in that box; and it's not said in here. There was no 11 
12 lease about the hookah bar in there. 12 
13 Q. (BY MR. ROE) I'm going to give you a full 13 
14 opportunity to give every single basis that you have for 14 
15 the terrnination of the agreement, but I want to make 15 
16 sure l understand; so I am going to interrupt you from 16 
1 7 time to time, okay? So the question is: What was it 1 7 
18 about the hookah bar lease that you found so 18 
19 objectionable; remember that question? 19 
20 A. Yes. 20 
21 Q. You said it changed the deal. 21 
22 A. Yes. 22 
23 Q. Do you remember that? 23 
24 A. Yes. 24 
2 5 Q. Then I said "Show me in the purchase and sale 2 5 
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1 agreement how it changed the deal," right? 1 
2 A. Yes. 2 
3 Q. Now the first thing we're going to look at -- 3 
4 You're directing me to paragraph 5; is that correct? 4 
5 A. Yes. 5 
6 Q. And specifically in paragraph 5 the provision 6 
7 about, quote, "other items specifically included in the 7 
8 sale"; is that correct? 8 
9 A. Yes. 9 
10 Q. And ifI understand your testimony correctly, 10 
11 you're objecting because when you contracted to buy the 11 
12 shopping center there was no hookah bar lease and now 12 
13 there was? 13 
14 A. Yes. 14 
15 Q. Now -- Never mind. All right. 15 
16 Okay. So that's duly noted. What else? What 16 
1 7 else in terms of this purchase and sale agreement did 1 7 
18 the hookah bar change? How else did it change the deal'! 18 
19 A. Everything - And I'll go back to saying how 19 
2 O we started this process, was Mike Matzek said "Here are 2 O 
2 1 -- This is the time to buy. I'm not going to shop this 21 
2 2 around, John. But this is -- And ifI do, it's probably 2 2 
2 3 going to be worth more money. I'm going to give you 2 3 
24 thisdeal. Fiveandahalfmillion." 24 
2 5 Q. Let me interrupt you. Did he quantify the 2 5 
discount that you're alleging? 
A. I'm not saying he quantified it as a discount, 
but he said "I'm not shopping this around. And if l 
did, it would probably cost more." He wasn't saying he 
was giving me a discount. 
Q. Did he talk about a particular number that it 
would be more? 
A. No. 
Q. Go ahead. 
A. And again, this is two guys talking, who had a 
relationship. 
Q. Okay. ~ 
A. Okay. So "Good time to buy. These leases are l 
coming -- are maturing, coming up. And I have spoken tc ! 
tenants, that they will go up to 13.50, and the CAM 
rates go up. So you will make money on this center. 
It's a no-brainer." 
That was the -- That was the essence that this 
whole thing started on. And it was true. Based on --
based on those rents, based on that rent roll that Mike 
sent me, which is what then we in tum based off of 
that, pushed over into the next year, pushed over into 
the next year as leases that would mature. We didn't 
add in any new. We wanted to -- We kept those, but as 
they would mature -- The hookah bar wasn't in there. So 
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the hookah bar at half of the value stuck on to it for 
six and a half years, affects our upside. 
Q. I want to get to that in a minute. I 
appreciate it, but really --
A. So that changed the deal. 
Q. So while we're on it, you've got exhibit 6 in 
front of you; right? 
A. Yes. 
Q. That's the purchase and sale agreement? 
A. That's right. 
Q. And you've pointed me to paragraph 5, and you 
-- I think you're saying that in your mind that the 
hookah bar breached paragraph 5; is that right, or 
creates a basis for you to complain? Or you tell me why 
you directed me to paragraph 5. 
A. Well, because it talks about all other items; 
talks about the leases, the existing leases in here. 
Q. Okay. What else? Anything else in the 
agreement that you think that the hookah bar violates or 
runs up against? 
A. Well, it talks about, you know, the as-is, the 
as-is condition. 
Q. That's paragraph 19? 
A. Yeah. "Condition of property at closing," 
page 6, page up there. 
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Q. And so you're alleging that the hookah bar 1 
violates paragraph 19? 2 
A. Well, that's the as-is, where-is, with all 3 
faults. I knew that the roof had issues. I talked -- 4 
you know, we discussed that from the beginning. It's a 5 
flat roof. I know that going in. I know which 6 
sprinklers, because I would always call about -- "Well, 7 
we got this sprinkler happening here." I would always 8 
call if there was a flood, et cetera. 9 
Q. Right. But we're talking about the hookah bar 10 
right now. So are you saying -- Tell me why we're 11 
talking about paragraph 19. 12 
MR. CHARNEY: He's at 19. 13 
WITNESS: Oh. Well, because it's -- I mean it 14 
was as is. I -- The hookah bar wasn't there. And then 15 
the "Seller shall maintain the property until the 16 
closing in its present condition, ordinary wear and tear 1 7 
excepted." 18 
The roof was already an issue. If a little 19 
extra leak would go here and there, okay; I knew that. 20 
The hookah bar wasn't there. 21 
Q. (BY MR. ROE) Okay. And so -- 22 
A. There was nobody there. The only thing we had 2 3 
been talking about in the -- in half of that space was 2 4 
the daycare; but they couldn't sign without our 25 
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1 approval. That's as we had discussed. 1 
2 Q. Now, is that in the purchase and sale 2 
3 agreement? 3 
4 A. No. That's what we had discussed -- we had 4 
5 discussed verbally in our meeting when Mike had asked m, 5 
6 ifl wanted to be involved in these discussions. I said 6 
7 "No, because I don't want people coming and yakking to 7 
8 me. You do it, but keep us involved." 8 
9 So we had been involved. I knew everything 9 
1 O going on with the daycare center. I knew everything 10 
11 going on with Louisiana Fried Chicken. 11 
12 Q. Can I stop you, Mr. Benyhill? 12 
13 A. Yes. 13 
14 Q. During that conversation with Mr. Matzek the 14 
15 deal was he would keep you involved; was that the deal? 15 
1 6 A. Involved, informed; and he would not -- I mean 1 6 
1 7 he wouldn't make a decision without us. He couldn't 1 7 
18 make the decision. He wanted to keep us informed. We 18 
1 9 wanted to be involved. We just didn't want to make - 1 9 
2 0 Q. Is that like a veto right that you had? Is 2 0 
21 that a good way to describe -- 2 1 
2 2 A. That sounds so presidential. 2 2 
2 3 Q. You tell me how you want to describe it for 2 3 
2 4 our conversation. 2 4 
2 5 A. Again I'll refer to the relationship we had at 2 5 
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the time. We weren't pulling any wool over his eyes and 
he wasn't pulling any wool over our eyes. We were doin~ 
a deal together that was -- that was to be good for both 
parties. I believe a good deal's good for both parties. 
Q. I know. But unfortunately, now we are forced 
to think about what the terms of that deal were; and 
your testimony is the hookah bar changed the deal? 
A. Yes. That's --
Q. We were talking about paragraph 19. Then you 
started talking about a conversation with Mr. Matzek, 
right? 
A. Yes. 
Q. So we're moving away from exhibit 6 for a 
moment, right? 
A. Okay. 
Q. And I want you to think about it carefully. 
You're saying you had a conversation with Mr. Matzek? 
A. We went out for lunch. 
Q. Where was that lunch? 
A. At Benyhill. 
Q. And--
A. That I paid for. 
Q. All right. And the subject of the 
discussions, maybe among other things, was Mike's 
ongoing leasing activities; is that correct? 
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A. Yes. 
Q. Is that a good way to describe them, ongoing 
leasing activities? 
A. Absolutely. 
Q. With respect to that you said "I don't want 
people yakking at me," right? 
A. Yes. I am a tenant as well. It does not do 
any good to have me as a tenant and, if the liquor store 
doesn't like something, that if they don't like their 
lease, then they can run down and talk to me and try and 
get me to redo their lease if they find out that the 
center is being sold. We wanted to remain anonymous a 
that rime; and we had discussed it, the three ofus --
Mike Matzek, Glenn Mosell and myself - and all three 
agreed that that was the best -- that was the best way 
to proceed, that Mike stay in -- you know - in -- This 
was before -- This was well before we got to the 
due-diligence period. So this was when we first met. 
And he was talking about Randi down at Louisiana Fried 
Chicken, and was talking to the daycare center people. 
''No; you go ahead and keep talking with them 
but, you know, let's do -- let's keep it all on the 
table. Let's do this together." 
I didn't say, you know, "Well, I have veto 
rights. Here's a stamp. Pinky promise." 
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1 Q. It was a little more vague than that, wasn't 1 
2 it? 2 
3 A. It was a little more vague, but we all 3 
4 understood it; and we continued to operate in that mode. 4 
5 Mike talked to me about the daycare. I know he called 5 
6 me and said "Hey, I am coming over to measure stufffo1 6 
7 the daycare." 7 
8 When he started putting together this exhibit 8 
9 3 that you handed me earlier, he called me and told me 9 
10 he was doing that: "Hey, I need -- I'm putting together 10 
11 all this stuff." 11 
12 And he actually even had a question about my 12 
13 old office in the back, where Louisiana Fried Chicken is 13 
14 now. He was actually going through there. And that's 14 
15 when I said "Well, we know I don't need all this stuff." 15 
16 Q. But Mr. Berryhill, during that conversation 16 
17 regarding the ongoing leasing activities, who all was 17 
18 there? Was it just you and Mr. Matzek, or was Mr. 18 
19 Mosell there too? 19 
20 A. Glenn was there. All three ofus. 20 
21 Q. The three of you? 21 
22 A. Yes. 22 
23 Q. And you were in your restaurant? 23 
24 A. In the back of our restaurant. 24 
25 Q. Standing outside or inside? 25 
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1 A. Inside, in the back room underneath the fan, 1 
2 in what used to be our little bitty office. 2 
3 Q. And you were discussing, among other things, 3 
4 ongoing leasing activities? 4 
5 A. Yes. We're discussing a deal and bringing up 5 
6 -- started talking about "Okay, now. In regards to 6 
7 these -- you know -- you know, do we want to keep 7 
8 pursuing the leasing of these?" 8 
9 Q. And your answer was "yes"? 9 
1 O A. Yeah. Let's -- I mean there's no reason that 1 O 
11 we should withhold --you know, stop progress ifwe get 11 
12 him -- if we get the spaces filled. I mean we're not -- 12 
13 This is, again, well before the - even the 1 3 
14 due-diligence phase. 14 
15 Q. Sure. 15 
16 A. "We want to be -- We think it would be best if 16 
1 7 you" -- and we all agreed to this - "if you continue 17 
18 doing them, but make sure we're involved all along the 18 
19 way." 19 
2 O That was well understood by Mike Matzek, by 2 O 
21 Glenn, by myself. It did not -- There was no -- There 21 
2 2 was no way that he could come away from that table 2 2 
2 3 thinking "Okay. I can get somebody in here really quick 2 3 
24 and sign a lease." 24 
25 Q. Let's talk about that-- 25 
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A. Doesn't make any sense. 
Q. -- because -- And I assume that one of the 
reasons, or possibly the main reason that you were in 
favor of Mike continuing his ongoing leasing activities 
is because filling vacant space or renewing existing 
tenants would ultimately behoove you if you bought the 
center, right? 
A. Bigger than that. It's still Mike's center. 
Mike owned it, and that was his answer. 
Q. Right. But from your perspective, it would 
certainly behoove you. Yes? 
A. Yes, if they are --
Q. Wait. All right. We'll get to that. 
A. Yes. 
Q. That's from your perspective. Now, from Mr. 
Matzek's perspective, clearly this conversation took 
place, according to your testimony, before October 6th; 
right --
A. Yes. 
Q. -- before the earnest money went hard, right? 
A. Yes. 
Q. And so at that point --
A. This was our first meeting. 
Q. So at that point Mr. Matzek had no idea 
whether or not the deal would close, right? 
Page 133 
A. (Nodding head.) 
Q. Whether or not -- Say "yes." 
A. Yes. Sorry. 
Q. And he had no idea whether you and Mr. Mosell 
would conduct your due diligence and/or ultimately 
decide not to go forward, right? 
A. Yes. 
Q. So you would have to agree, wouldn't you, that 
he had every right to continue to manage what remained 
his business? 
A. We agreed with that. 
Q. I just want to make sure I'm clear on that, 
because that makes sense. 
A. We agreed with that. 
Q. The other point is, though, exactly what the 
respective roles would be; and if I understand your 
testimony correctly, you had no objection to Mr. Matzek 
continuing to be the person actually conducting the 
leasing activities. 
A. No. But it was very clear that we would be 
involved in those. We would need to know. 
Q. I understand. You've testified. I understand 
that. Do you recall exactly what Mr. Matzek said in 
that regard? 
A. No, because again, it was -- you know, at that 
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time we were handshaking. 
Q. But your recollection --
A. That's how Mike's and my business has been 
from the beginning, has been handshake, this and that 
and -- "Well, okay; yeah, we should get this down. 
Well, we haven't revised that contract. It's been four 
years ago. Maybe we should get that done. Maybe we 
should up the percentage on this" or something. That's 
how we had been dealing. There was no -- There was nc 
reason to suspect that this was anything different. It 
was very clear. 
Q. Okay. But did my client tum and look at you 
and say "John, I'm giving you a veto right on anything I 
do from here on out on this property"? 
A. With those words? I already said he didn't 
use "veto." 
Q. What word did he use, "involved"? Keep you 
involved? 
A. We wanted to do it together. He's just doing 
the words. 
Q. Do you recall specifically what my client said 
to you that created this impression in your mind? 
A. No. I just know that that's what we did. 
Q. All right. So --
A. But also, can I make --
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Q. Absolutely. 
A. -- point out another thing here? 
Q. Now we're going back to the purchase and sale 
agreement now; is that right? 
A. Yes. This whole thing of "Seller shall 
maintain." Regardless of the main point that's being 
made about did -- was it - did we have veto rights or 
anything, is, we were operating under the -- Mike was 
already telling me everything. He was telling me 
everything about Sandy, or Randi with Louisiana Fried 
Chicken, and asked me to get involved with that and hel:r 
her out. He was telling me everything about the 
daycare. And those were the only two people in there. 
So we had that -- We were working with that 
relationship. We had gone through all the tenants, but 
those were the two that we were working on; and those 
were the two that -- I mean those were the only two that 
he was dealing with. 
We weren't talking about any new people coming 
in, 'cause he's actually not even supposed to deal with 
any new tenants. There's supposed to be a leasing 
person that deals with those, Sandy Smith, that we 
couldn't get hold of. 
Q. But you are not suggesting that Mr. Matzek was 




















































wouldn't make any sense, would it? 
A. Oh, I'm not saying that. I'm just saying he 
told us in that meeting that he prefers to deal with the 
tenants that he already has because then he doesn't have 
to pay a Realtor for it. 
Q. Well, to put it a -
A. Which - I understand that. 
Q. It's always easier just to renew an existing 
tenant? 
A. Exactly. I'm just saying. So - But this 
thing of "Seller shall maintain property until the 
closing in its present condition," what we agreed to, 
what we agreed to buy, what we agreed to, what I went 
through in those leases in that box, everything that I 
got from Mike Matzek, everything that Mike Matzek said 
he gave me, there was nothing in there of a 
six-and-a-half-year lease under half market value rate. 
Q. I understand. You've testified to that. 
We're going to explore that fully in a moment, all 
right? 
A. All right. 
Q. But before we leave this agreement, which is 
exhibit 5 --
A. This is exhibit 6. 
Q. We're talking about exhibit 6, the purchase 
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and sale agreement. Before we leave it, you talked 
about the deal changing. Then you wanted to show me 
provisions in the contract. Is there anything else in 
the contract that gives you a basis to complain? 
A. Just a little. Number 22, page 7, B: "Seller 
has good, marketable title to the subject property. No 
other party has any right, title, or interest in the 
subject party." 
MR. CHARNEY: Property. 
WITNESS: Property. 
Q. (BY MR. ROE) Right. 
A. I mean the -- our goal was not -- We didn't 
own the property at the time. We didn't want to tie up, 
you know, Mike's ongoing -- we got that clear. We were 
intending to buy a property that he was selling, the 
property that he presented to us. Well, when we gave 
him the $50,000, when we removed contingencies on the 
$50,000, that property changed. It wasn't the property 
that we had agreed upon. 
Q. Well, what do you mean? What changed when tht 
50,000 went hard? 
A. All of a sudden it had a hookah bar on it, 
six-and-a-half lease. 
Q. The hookah bar lease is dated October 16th, 
right? So I just want to make the record clear. 
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A. We didn't know about it. He didn't tell us 
about it. 
Q. Let's be clear what we're talking about, 
because the earnest money went hard on October 6? 
A. I said "removed contingencies." 
Q. It's the same thing, right? 
A. Yes. 
Q. Now, the hookah bar lease was entered into on 
October 16th. Okay? 
A. When I spoke with them they had been in 
discussions since the middle of August. 
MR. ROE: Why don't we do this, just to help 
clarify things. I'm going to have this marked, please. 
(Whereupon exhibit 7 was marked for 
identification.) 
Q. (BY MR. ROE) Mr. Berryhill, you've been 




















A. Seven. 19 
Q. Seven; sorry. 20 
MR. CHARNEY: Is that one of the attachments? 21 
MR. ROE: Yes, it is. 22 
Q. (BY MR. ROE) Do you recognize that document. 2 3 
A. This looks like their lease, hookah bar lease. 2 4 
Q. Yes. Have you seen it before? 2 5 
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A. I believe so, yes. 1 
Q. Do you see the first paragraph? See the 2 
effective date? 3 
A. Yes. 4 
Q. What is that date? 5 
A. October the 16th, two days before my birthday. 6 
Q. Now, when did the earnest money go hard? 7 
A. October the 6th. 8 
Q. When did you find out about the Ali Baba 9 
lease? 10 
A. The week after that, or the week -- I'm not 11 
sure. Whatever date it says that we -- It's actually 12 
Mike Matzek's deposition. I don't disagree with that 13 
date. 14 
Q. So I just want to make clear the dates. You 15 
don't dispute that's the effective date of the lease, 16 
right? 17 
A. I don't think so. However, we didn't know 18 
about this lease. 1 9 
Q. I understand. 2 O 
A. And it's not -- It's not necessarily the fact 21 
that it was- the contract was signed on this day as 22 
that they were in -- they were in discussions with them 2 3 
a month previous, and nothing was ever said to us. We 2 4 
believe that we're getting everything in that 2 5 
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due-diligence phase from Mike Matzek. Now all of a 
sudden we don't have anything. We remove our 
contingencies, go hard on the $50,000 and -- Wait a 
second. We've been dealing with this guy all along. 
Q. Okay. I understand. So moving back --
A. This is not a marketable lease. 
Q. We're going to talk about that in a minute. 
But we were talking about exhibit 6, the purchase and 
sale agreement, right? And I asked you if there were 
any other bases upon which you complain about the hookal . 
bar. Do you have anything else in that purchase and 
sale agreement? 
A. Has good and marketable -- This is not a 
marketable -- This made that center -- This changed the 
deal and made that center nonmarketable, in our opinion, 
based on what Mike Matzek brought to me and said "This 
is what makes this center marketable. This is what 
makes this center a good deal, raising the rates to 
13.50." 
Q. All right. Anything else in the contract that 
you think bears on the hookah bar? 
A. I'm sure there is, but I'm ... 
Q. Well --
A. I don't recall. 
Q. Do you want a moment to --
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A. Confer with my attorney? 
MR. CHARNEY: Why don't we take a five-minute 
break. We'll review it together. 
(Whereupon a recess was had.) 
Q. (BY MR. ROE) We've had a break for ten 
minutes or so, and the witness has conferred with his 
counsel. And now we are back on the record, and I think 
the area that we're exploring is the Ali Baba lease. 
Right? 
A. Yes. 
Q. And the question is: What were your 
complaints about the lease? And we're going to spend a 
little bit of time on it and -- But now I've asked you 
to point to those provisions of the purchase and sale 
agreement that you believe were violated or affronted or 
otherwise a problem relative to that Ali Baba lease. So 
now that you've bad a chance to think about it and 
confer with your counsel, tell me where in the agreement 
the Ali Baba causes a problem. 
A. In the purchase and sale. 
Q. In what we have marked as exhibit 6. And try 
to be -- We've spent a lot of time on this, so try to be 
as concise as you can. Thank you. 
A. Lease represents an interest. This lease was 
not part of the interest. It was not part of the strip 
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mall. Right here, page 7, 22 B, "No other party has any 
right, title, or interest in the subject property." 
When we -- From the time of August 15th to 
October 6th, this was not a part -- This was not an 
interest in the strip mall. When we went hard on our 
$50,000, all of a sudden this was an interest. This 
lease was a part of it. This changed the deal. And our 
seller lied. Did not tell us about it. When we asked 
about it, lied that it was 12 and a half months, not six 
and a half months. 
MR. CHARNEY: Years. 
WITNESS: Excuse me? 














WITNESS: Years; thank you. Not 12 and a half 14 
months, but six and a halfyears. Changed the deal. 15 
This changed the deal that we believed was marketable. 16 
Q. (BY MR. ROE) Okay. All right. And you're 1 7 
pointing to section 22 B of the purchase and sale 18 
agreement, right? 1 9 
A. Yes. 20 
Q. What if the daycare had moved into space 2174? 21 
Wouldn't that have been a party that had a right at the 22 
end that it didn't have at the beginning? 2 3 
A. First of all, if the daycare had moved into 2 4 
that 2174, that would have been halfofit at the same 25 
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rate these guys were paying, but half of it; and then we 1 
would have had still another marketable room, and we 2 
would have approved that. We had approved it for his 3 
discussions with them. We hadn't approved a lease. So 4 
we were involved in that. We were not involved in these 5 
guys. 6 
Q. Fair enough. All right. We've covered 22 B. 7 
Anywhere else in the purchase and sale agreement -- 8 
A. As far as I know ofmy knowledge of this, 9 
however, I think that's pretty cut and dry. I mean it's 10 
three places there. 11 
Q. I'm sorry; three places? 12 
A. We dealt with the -- Where is as-is? We dealt 13 
with the - Where was the one with all of the big caps? 14 
Q. Are you -- 15 
A. Page 2, paragraph 5, second paragraph: "Other 16 
items specifically included in this sale: All plans, 1 7 
leases and related documents pertaining to the ownershiJ 18 
and management of the shopping center currently in 19 
possession of the seller." 2 0 
He lied. They were not in possession of 21 
seller. This all changed with how I was dealing with 22 
Mike Matzek. In my opinion, he didn't lie to me up to 2 3 
that point. Now he started lying. What was different? 24 
I have no idea. But I do know something was different. 2 5 
It was that center. He lied, and this contract says I 
can get out of it, because right here it says he lied. 
Right here it says he lied. Right here it says he lied. 
Q. Mr. Berryhill, I appreciate your passion; but 
in order to make a good record, you are going to have tc 
give me sections. You can't just point. 
A. The three places -- I apologize. Page 2, 
paragraph 5, or number 5, paragraph -- the second 
paragraph: All plans and leases. We just read that, 
all caps. 
Q. So that would be the first instance, right? 
A. Right. 
Q. What would be the second instance? 
A. Keep going. There we go. Page 6, number 19: " 
"Condition of property at closing. Buyer agrees to 
purchase the property in 'as is' condition, 'where is,' 
with --
Q. Excuse me. That would be the second instance; 
is that right? 
A. That is the second instance. 
Q. Is there a third? 
A. Same paragraph: "Seller shall maintain the 
property until the closing in its present condition." 
Q. Okay. 
A. In my opinion, what I recall is that there was 
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no -- This lease right here -- and I'm referring to the 
Broadway Park Shopping Center retail lease with Ali Babi 
Hookah Bar. This was not in my box. This was not in my 
office. So he lied, right? 
Number 3, page 7; number 22 C, right? 
MR. CHARNEY: B? 
WITNESS: Excuse me; B. "Seller has good, 
marketable title to the subject property. No other 
party has any right, title, or interest in the subject 
property." 
This represents an interest. 
Q. (BY MR. ROE) "This" being the Ali Baba lease? 
A. The Ali Baba lease I'm pointing to, and this 
is not an interest that we approved. Nobody else had a 
right, title or interest to this property. All of a 
sudden there's a different interest that comes into 
play. 
Q. All right. Other than those three instances, 
are there--
A. Clear-cut case. There's no way. 
Q. Listen; I'm sorry. You have to answer the 
question. 
A. I'm sorry. Feel like I'm in court. Sorry. 
Sorry. 
Q. So the question is: Other than those three 
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1 instances, is there anything else you can point to in 
2 the purchase and sale agreement that you think that 
3 hookah bar offends? 
4 A. I think that's all that - those in my mind, 
5 in my narrow knowledge of understanding, those three 
6 points are three points that kill this contract and make 
7 your client in full breach. 
8 Q. Thank you. All right. So we've spent some 
9 time now on the way the Ali Baba lease matches up with 
10 the purchase and sale agreement, right? That's what 
11 we've been talking about? 
12 A. Yes. 
13 Q. Now let's talk about what you find -- Well, 
14 let me ask the question a little bit differently. Are 
15 you saying no matter what the terms or the nature of the 
16 Ali Baba lease were, it would still violate those three 
1 7 provisions of the purchase and sale agreement? Or are 
18 you saying because it was below market value, because i1 
1 9 was so long, because it was a hookah bar, therefore it 
2 0 violated those three provisions that we talked about? 
21 A. Well, I think those are separate issues 
22 regardless, regardless what it was that went in there. 
2 3 He lied to us. He violated our contract based on all 
24 three of those. He changed the deal. He changed what 



























be a breach of the purchase and sale agreement because 
of the three provisions that you cited in your prior 
testimony? 
A. In answering that can I ask a question? 
MR. CHARNEY: If you need to clarify the 
question, then yeah. 
Q. (BY MR. ROE) Yes; go ahead. 
A. Maybe this is my ignorance. I don't 
understand that that's even relevant because we never 
got -- We never had the opportunity to understand what 
the hookah bar was because your client did not give us 
that opportunity. We did not discuss that. 
Q. Okay. Fair enough, Mr. Berryhill. Okay; fair 
enough. But I'm asking you, and I'm entitled to 
inquire, about why you terminated this purchase and sale 
agreement, right? Because we agreed that on November I 
you sent an e-mail and you terminated this agreement, 
righf7 
A. Because your client lied. 
Q. Correct? 
A. Yes, because your client lied. 
Q. Did you terminate the agreement? 
A. I did because your client lied. 
Q. Listen; you need to answer the question. 
A. I'm trying to answer the question. 
t 
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salon. He changed what we agreed to. 
Q. Before you get off on another litany, let me 
make sure I understand. So you are saying even if the 
Ali Baba lease were at 15 bucks a square foot, it was 
only for six months and you liked the hookah bar as a 
neighbor, it would still be a breach of that purchase 
and sale agreement? 
A. Again, a second issue, I will say. 
Q. Answer the question. 
A. I will answer, saying first off, doesn't 
matter; but second off, the hookah bar does not fit 













would have wanted. 13 
Q. Listen. Please. We're going to be here all 14 
night unless you answer the questions, okay? And I've 15 
been -- I've tried to let you go and talk because I want 16 
you to feel like you can give all the testimony, but you 1 7 
can't just keep running like that. Please answer the 18 
question. If you want to add something later, you can 19 
do it; but please answer the question. 2 O 
A. State the question again. 21 
Q. The question is this. Are you saying that if 22 
the Ali Baba lease had been at market rate, only six 2 3 
months long and was a tenant that you were happy with, 2 4 
you and Mr. Mosell, are you saying that it still would 2 5 
Q. And again, we're going to be here until 
midnight if you don't cooperate; all right? 
MR. CHARNEY: Actually, you get seven and a 
half hours per day. 
MR. ROE: I think we will get extra time for 
the time he is not answering questions. 
MR. CHARNEY: He will come back another day 
but he is trying to answer, Mike. 
MR. ROE: I don't think he is trying as hard 
as he could, okay? 
Q. (BY MR. ROE) All right. So I'll be fair with 
you. You be fair with me. 
A. I don't understand why you are asking me that 
question because it doesn't even have any relevance. 
Q. Mr. Berryhill, the nature of this process is I 
ask you questions, okay? Just like your attorney gets 
to ask my client questions. That's the way the process 
works, okay? 
A. It would be, but can you ask me relevant 
questions? With all due respect. 
Q. I can ask you anything under the scope of rule 
26. Ifl ask you something that is outside that scope, 
it's your attorney's job to stop me, okay? He knows 
what the rules are; I know what the rules are. Your job 
is to answer the questions, okay? And if you don't, we 
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end up going back to the court and get a court order, 
ordering you to answer the questions. It will cost 
everybody time and money. So don't do that, okay? Do 
you understand? 
A. I understand. 
Q. All right. Now, with respect to the breach of 
this purchase and sale agreement, the alleged breach --
okay? - you terminated it on November 14, 2006; 
correct? 
A. Yes. 
Q. There was a reason you terminated it, correct? 
A. Yes. 
Q. 0 kay. And if I understand your testimony 
correctly, the primary source of your discontent was the 
Ali Baba lease; correct? 
A. Yes. 
Q. I asked you some questions about where in the 
purchase and sale agreement you thought that the hookal 
bar lease violated the purchase and sale agreement, 
right? 
A. Yes. 
Q. And you pointed out three provisions, right? 
A. That's correct. 
Q. I'm trying to understand how it was that you 
saw the Ali Baba lease, okay? And so my question is 
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this. Are you saying that that lease violated the 
purchase and sale agreement simply because you didn't 
know about it until the time that you did or is it 
because of the terms and the nature of that lease or 
both? 
A. Well, first off, in -- by the contract, the 
purchase and sale contract, it first violated it by just 
the nature of its existence. It became a separate 
interest that -- The contract says your client cannot --
Q. I thought that was your testimony. But that's 
what I am trying to clarify, okay? Okay. So your 
testimony is, beyond the nature and the terms of that 
lease; i.e., the square footage rate and the length, its 
very existence violated the purchase and sale agreement 
because you didn't know about it, et cetera, correct? 
A. That is correct. 
Q. Thank you. Now, turning from that let's talk 
about the terms and the nature of the Ali Baba lease, 
all right? 
A. Okay. 
Q. Okay. Now, you've given some testimony that 
suggests that you are now familiar with the terms. 
You've talked about the length of the term. You've 
talked about the per square footage, and you've talked 




















































underage drinking and smoking, et cetera; right? 
A. Right. 
Q. So I want you to tell me now, please, 
everything it is that you find objectionable about that 
Ali Baba lease. Okay? And you can go back over the 
prior testimony; but give me the complete list, please. 
A. Well, again, it starts with the fact that --
it breaches this contract. We made that clear. 
Q. That's right. We're beyond that now. 
A. Separate from that, there's not one tenant in 
that shopping center that this tenant can work with. 
There's no tenant. They vandalize. They -- It's 
underage. It's illegal stuff going on in there. The 
late hours. There's cops that come in. They put drapes 
up outside and bring tickets, and they've got the -- you 
know -- the hydraulic cars with the big boom systems 
coming out there as my clients are exiting. This is 
obviously when our restaurant was there, as my clients 
would be exiting, going to their vehicles. We started a 
policy. We had to walk every one of our staff -- they 
had to start walking two by two. They couldn't -- No 
one would be allowed to leave by themselves, any -- nor 
I -- of my staff. 
We had sat outside. We had been sitting 
outside in the back for a break; and two kids get out of 
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their car, beer bottles going everywhere. And they're 
walking up asking us for more beer. Well, those things 
-- the smoke, the music, and the simple fact that it's 
under market value. And how do I make that marketable, 
that center marketable with a place like this? And then 
we have people like David Hill putting in a development 
right beside -- and all this infill development that --
they're really trying to build up and develop southeast 
Boise, right beside that strip mall. 
And then we think that putting in a hookah 
bar, that - I don't have any understanding whatsoever 
why it was advantageous for your client to put it in 
there, because he was only talking about a couple of 
months of money in his pocket. I don't understand what 
the upside to him was, because it definitely was not an 
upside to us. 
Q. That's a good question, Mr. Berryhill. Do you 
have any reason to believe that Mr. Matzek entered into 
that lease for other than just commercially reasonabl 
purposes? 
A. I know it wasn't commercially reasonable 
purposes because I know your client is a smart man. He 
is not an idiot. There is nothing smart about this 
lease I am holding in my hand. 
Q. Let's assume for a moment you are right. 
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1 That's not a smart lease. Why would this smart guy 1 
2 enter into that lease? Do you have an answer? 2 
3 A. Maybe he wanted to breach the contract. I 3 
4 have no idea. I don't have that proof. 4 
5 Q. Do you have some reason to think he wanted to 5 
6 blow up the deal? 6 
7 A. I have no idea, and it's not my -- I don't 7 
8 know that I need to know that. 8 
9 Q. No. I'm asking you if you know. 9 
10 A. I don't know. I don't know personally. I 10 
11 don't know. 11 
12 Q. Let's think about this for a minute. You've 12 
13 made a point of saying that it's a long lease, right? 13 
14 A. Six and a half years is a long lease. 14 
15 Q. Although obviously we disagree with that 15 
16 characterization, I'm going to take it at face value. 16 
1 7 A. I don't understand. 1 7 
18 MR. CHARNEY: Six years and one month. 18 
1 9 Q. (BY MR. ROE) I'm just saying that you have 1 9 
2 O characterized it as a long lease with the option to 2 0 
21 extend, right? 21 
22 A. Right. 22 
2 3 Q. So why would Mr. Matzek want to saddle himsel 2 3 
24 with a bad lease for a long period of time, particularly 24 



























would go away? Why would he do that? 1 
A. I have no idea. I don't know why you're 2 
asking me that. I don't have anything to -- I have no 3 
knowledge of why Mike would do something like that. 4 
can only think that he wanted to -- he wanted us to 5 
fail. Maybe he thought that the center was a good deal 6 
and he wanted it back. He wanted us out. I have no 7 
idea. I can't imagine doing all this for $50,000, but I 8 
certainly didn't want to lose $50,000. Our intent was 9 
to purchase the thing. 1 O 
Q. All right. You -- When I asked you about what 11 
you found to be objectionable about the Ali Baba lease, 12 
you listed a number of items, including no other tenant 13 
can work with this tenant; is that correct? 14 
A. Well, if that's what-- What I meant -- What I 15 
mean by that is that there's no other -- I mean there's 16 
not a skateboard shop in there. There's not a -- 1 7 
There's not another tenant that sells to this market, 18 
that targets this market. There's not a head shop. 19 
Q. Are you aware of any other tenant that has 2 O 
complained about the Ali Baba lease or the lessee? 21 
A. Personally, no; I'm not, other than the -- 2 2 
Well, actually, the bookstore -- the bookstore boy and 23 
Randi at the Louisiana Fried Chicken and the liquor 2 4 
store, actually, because I've talked to them all. 25 
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Q. Let's talk about that. What did they say? 
A. Randi at the Louisiana Fried Chicken, the 
bookstore guy. 
Q. What was Randi's complaint about the Ali Bab~ 
lease? 
A. I went down and asked. 
Q. What did she say? 
A. It was during that time, so I don't remember 
verbatim. 
Q. I'm asking you. 
A. I don't remember what she said, so maybe you 
need to call her. 
Q. Who was the other person you talked to? 
A. The gentleman in the liquor store. 
Q. What is his name? 
A. I don't know. 
Q. What did you say to him? 
A. We were talking about it. It wasn't me 
asking. We were talking about it. 
Q. What did he say? 
A. Again, I don't remember verbatim what he said. 
Q. What was the third -- Who was the third 
person? 
A. The bookstore boy right beside it. 
Q. Randi at Louisiana Fried Chicken? 
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A. That's correct. 
Q. The second one was the liquor store? 
A. Liquor store. 
Q. And the third is the bookstore? 
A. Yes. 
Q. Who did you talk to at the liquor store? 
A. Yes. 
Q. Does he have a name? 
A. I am sure he does. 
Q. I thought you were familiar --
A. I am, but-
Q. How long has he been there? 
A. I don't know. Ask your client. 
MR. CHARNEY: Mike, he said he didn't know hii 
name. 
WITNESS: Ask him. Maybe he knows it. 
Q. (BY MR. ROE) You talked to him. What did he 
say? 
A. Can I ask you a question? You are really 
attacking me now. 
Q. No, I am not attacking you. I am trying to 
ask you questions. 
A. You are attacking me. 
Q. I ask the questions. You answer them. The 
reason we got off on this tangent was, you said there 
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were tenants that couldn't work with this lessee. I 1 
asked you to elaborate. You said "Really what I meant 2 
was nobody sells to them." 3 
A. That's not what I said. I was trying to 4 
explain. 5 
Q. My question was: Who among the other tenants 6 
has complained, right? 7 
A. And I told you. 8 
Q. That's a relevant question. I want an answer. 9 
You said you talked to three people. They had 10 
complaints. I ask you who. You couldn't give me names. 11 
A. I know Randi's name. 12 
Q. But you can't remember what she said? 13 
A. It was a conversation. We were in 
conversation. I don't remember exactly what she said 
verbatim. I'm being honest with you. 
Q. Good. I appreciate that. Okay. Now, with 
respect to the other items that you listed, you talked 
about vandalism. You talked about underaged drinking. 
You talked about the cops having to come. Remember 
that? 
A. Yes. 
Q. Do you remember your testimony? 
A. Yes. 














1 those events occur? 1 
2 A. Just before I sent notification to your 2 
3 clients as my landlords. 3 
4 Q. When would that have been? 4 
5 A. Right before they did nothing about it. I 5 
6 don't remember the dates. 6 
7 Q. Was it before or after you terminated the 7 
8 contract? 8 
9 A. Well, it was -- I actually don't remember 9 
10 that. I don't recall that. 1 0 
11 Q. Let's talk about the smoke. One of your 11 
12 complaints about the hookah bar was the smoke; is that 12 
13 correct? 13 
14 A. That's correct. 14 
15 Q. Tell me about that. 15 
16 A. Hookah bar smoke. It's a smoke shop. A lot 16 
17 ofsmoke. 17 
18 Q. How did it affect you? 18 
19 A. Well, the smoke would come - I don't know how 1 9 
2 0 it got into the restaurant, but one big way is, it went 2 0 
21 up their ceiling, out their ventilation system and in 21 
2 2 our ventilation system. And I pointed that out to 2 2 
2 3 Broadway Park. Broadway Park did nothing about it. So 2 3 
2 4 I brought in the HV AC guys and took them up on the roo 2 4 
2 5 and explained what I believe was happening. So we 2 5 
couldn't get our landlord to deal with it, so - which 
at that point wasn't surprising. Mike and I were not 
speaking at that point because of the lawsuit. 
Q. This is obviously after the lawsuit had been 
filed, right? 
A. Yes. 
Q. And your complaint was smoke from the hookar 
bar was making its way into your space; is that correct? 
A. Yes. 
Q. And you contacted Mr. Matzek? 
A. Yes. 
Q. lt's your testimony he didn't do anything in 
response to that? 
A. That is absolutely correct. 
Q. Did he send anybody to do any caulking? 
A. No. 
Q. Did he send anybody to look at the HY AC 
system? 
A. No. 
Q. You had to address the problem yourself? 
A. Yes. 
Q. Did you do so? 
A. Yes. 
Q. Were you successful? 
A. We sent the information to Broadway Park and 
they did nothing about it. 
Q. Were you able to fix the problem? 
A. We did. We moved. 
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Q. So you weren't able to stop the smoke? 
A. No. 
Q. Is there anybody that can corroborate that? 
A. You deposed Mary Gendron. You can ask her 
that. 
MR. CHARNEY: He hasn't yet. 
WITNESS: Oh; my former office manager. 
Q. (BY MR. ROE) She would be a good person to --
A. Yes. She talked to Mike Matzek all the time. 
Q. So Mary could corroborate that? 
A. She could. 
Q. Now, let's talk about your allegation that the 
Ali Baba lease is below market. Okay. Do you remembe1 
that testimony? 
A. Yes. 
Q. Tell me how it -- why you think it's under 
market. 
A. Well, I'm not an expert; but I based it on 
what Mike Matzek said we could get for that space. That 
was -- that's where any ofmy expert opinion came from, 
is what Mike Matzek got for me or what I got from him. 
Q. So what you're saying is you really don't have 
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an independent basis; you're relying on Mr. Matzek? 
A. Everything he said that we could get for that 
space is not what he's getting for that space. 
Q. Let's stop there. Your testimony is that you 
believe that the Ali Baba lease is below market, and 
apparently one of the reasons you believe that is 
because Mr. Matzek suggested you could get a higher 
rate; is that right? 
A. And we've also --
Q. Just answer the question. Is that right? 
A. Yes. We've also talked to real estate --
commercial real estate --
Q. We'll get to that in a minute, okay? 
A. Okay. 
Q. Now, what is the rate of the Ali Baba lease? 
A. Well, I see what it is per month. I don't see 
what it is per square foot. 
Q. Take a moment. Review the lease. You can 
review any pleadings you want to. I want to explore 
this area. I want to take the time to understand what 
it is you're alleging. 
A. Is there a per-square-foot on there? I don't 
see a per-square-foot cost on this. I would have to 
have a calculator to figure it out. 



























you believed the Ali Baba lease was below market value 1 
Do you recall that? 2 
A. You are asking me about this lease sitting in 3 
front of me, which is the Ali Baba lease; so before I 4 
answer on that, I want to run the -- you know. I want 5 
to run the square footage. 6 
Q. I would have assumed-- 7 
A. You are asking me specifically. I want to 8 
answer specifically. Otherwise, I am going to say this. 9 
I am told by real estate professionals, and by what Mike 10 
Matzek told me in the beginning what we could get for 11 
that space; and this is half, and I believe that. 12 
Q. Well, since I want you to feel like you have 13 
an opportunity to give full testimony, please take as 14 
much time as you need. 15 
A. I need a calculator. 16 
Q. There's a calculator for you. 1 7 
MR. CHARNEY: Is that one of the smart-people 18 
calculators? 19 
WITNESS: Yeah. I need a stupid-person 20 
calculator. 21 
MR. CHARNEY: I never figured out how to use 2 2 
those things. 2 3 
(Whereupon a discussion was had off the 2 4 
record.) 25 
Q. (BY MR. ROE) Are you having trouble with the 
calculator? 
A. Yes. I can use my phone. 
Q. That's all right. I think I have an easier 
way to do it. I'm going to hand you a document. 
(Whereupon exhibit 8 was marked for 
identification.) 
Q. (BY MR. ROE) This is marked as defendants' 
exhibit 8. It's the verified complaint filed in this 
matter by you on January 17, 2007. 
A. Okay. 
Q. Do you recognize that document? 
A. I believe so, yes. 
Q. Would you please turn to the ninth page of 
that document. 
A. Okay. 
Q. Is that your signature? 
A. It is. 
Q. And you swore that signature under oath? 
A. That's correct. 
Q. Would you please turn to page 3 of that 
document. 
A. Okay. 




Q. Read that paragraph. 
A. "In addition, the Ali Baba lease is a material 
and bad faith breach of the purchase agreement for the 
reason that Broadway Park leased the Ali Baba leased 
premises to Ali Baba for a period of six years at below 
market rental rate of $7 .38 per square foot when the 
actual fair market rental rate for such premises is in 
excess of $13.50 per square foot." 
Q. Is that still your position? 
A. That's what I was told from Mike Matzek. 
That's where 13.50 came from. 
Q. But this is a verified complaint with your 
sworn statement on it, so I assume you stand behind that 
allegation. 
A. I'll say again. I am not -- And as Judge 
Wilper verified, by throwing me out as an expert 
witness, that 13.50 --you know -- that I knew what I 
was talking about at 13.50. But I got that from Mike 
Matzek, who's supposed to know what he is talking about 
So I was only going off that assumption. And I verified 
that as that's what I knew, because that's what I was 
told by the gentleman that I believed was telling me the 
truth, your client. 
Q. So again, it's back to Mr. Matzek told you; is 
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1 that correct? 
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1 second. 
2 A. That's where the 13.50 came from. 2 (Whereupon a recess was had.) 
3 Q. When and how did Mr. Matzek tell you that 3 MR. ROE: Okay. The witness has conferred 
4 space 2174 was worth in excess of 13.50 -- 4 with his counsel, about five minutes; three minutes. 
5 A. We weren't -- 5 We're back on the record. Do you want me to restate the 
6 Q. Don't interrupt me, please. I will start the 6 question? 
7 question again. 7 MR. CHARNEY: Please. 
8 When and how did Mr. Matzek tell you that 8 Q. (BY MR. ROE) The question is -- the --
9 space 2174, the Ali Baba space, was worth more than 9 Originally the question was: Why do you think that the 









































A. Does it say "more"? 11 
Q. You testified it was in excess of 13 .50 a 12 
square foot. 13 
A. We did not work off of each individual 2172, 14 
2174, the upstairs. We were talking about the whole 15 
strip mall as a whole, and we talked about that when we 16 
had lunch -- myself, Glenn and Mike Matzek -- in the 1 7 
back of my restaurant at a table when we first met, 1 8 
moving the rental rates from the lease rates there, 1 9 
wherever they were at, to 13.50, would be the average 20 
rate. That's where that came from. 21 
Q. Okay. But Mr. Berryhill, you must understand 22 
-- and please; I will help explain it, or you can talk 2 3 
to your attorney if you need him to explain it. But you 2 4 
have alleged in your verified complaint not the general 2 5 
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value of this shopping center, but the specific value of 
space 217 4 is in excess of 13 .50 a square foot. Do you 
understand that? And I am not trying to trick you. 
Really, this is just a foundational --
A. Can I ask a question -- my attorney a 
question? 
Judge Wilper threw out my testimony. Is this 
relevant? 










put legal advice on the record. 1 0 
MR. ROE: We'll stay on the record. 11 
MR. CHARNEY: Then we won't talk, and he won'1 12 
answer. 13 
MR. ROE: Are you directing your client not to 14 
answer? 15 
MR CHARNEY: If he has a question he wants to 16 
ask his attorney that he doesn't want on the record, I 1 7 
don't want to wind up testifying for him. I don't want 18 
to put legal advice to my client on the record. If you 19 
want to take a break, we can take a break. It'll take 20 
about all of 60 seconds. Or we can go off the record 21 
and we can have that conversation. 2 2 
MR. ROE: Go ahead. And why don't you do it 2 3 
in private, then. 2 4 
MR CHARNEY: Okay. Let's step out for just a 25 
market value of that space 2174 is in excess of 13.50? 
That was the original question. You answered because 
that's what Mike Matzek said, right? 
A. Based off of the figures that Mike Matzek gave 
me on the day that we first met, yes. 
Q. My follow-up question was: Please tell me 
where, when and how, ifit wasn't face to face, how Mike 
Matzek conveyed that information to you; i.e., that the 
fair market rental value of space 2174 was at or in 
excess of 13.50 a square foot. 
A. I didn't say on that specific space. When we 
were talking about -- When Mike presented me with the 
deal in the very beginning, it was space as a whole. 
Contracts are coming up to lease. We knew that we had 
been talking about a daycare in that space, in half of 
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that space, and we had agreed with Mike to deal with 
them at ten dollars a square foot. That's what their 
rate was going to be. We had agreed to that, in half of 
that space. Then he goes to almost half of that rental 
rate by allowing the hookah bar into the full space. 
Q. I understand that, Mr. Berryhill. I 
understand that. 
A. That's how I am getting to my answer here. 
Q. Okay. 
A. Then in excess you have got CAM rates on top 
of that. I have a rental rate of $10.15, or whatever it 
is; and my rate -- I mean it grew from seven something, 
so it's -- Right across the street is $18 per square 
foot. Right up the street on Federal Way is $25 per 
square foot. So I am not an expert. That's not what I 
do. But I know what people pay for restaurants. 
Q. All right, Mr. Berryhill; let's approach it a 
different way. Would you please look at exhibit 4. 
It's a schematic of the shopping center, right -
A. Yes. 
Q. -- that we've talked about earlier today? 
A. Yes. 
Q. And space 2174 is in the far southern end of 
the --
A. Yes. 
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Q. - shopping center, right? 1 
A. Yes. 2 
Q. Is that correct? 3 
A. Yes. 4 
Q. And that's what we're talking about, the 5 
hookah bar or the Ali Baba space; right? 6 
A. That's correct. 7 
Q. Now, earlier in your testimony I believe that 8 
you agreed with me when I said that out of the 20 or so 9 
spaces in the shopping center, some of the spaces 1 O 
command a higher per-square-foot lease rate and some 11 
don't command as high of a price. Do you agree with 12 
that? 13 
A. Ifl recall that statement, we weren't talking 14 
about the space itself; we were talking about tenants I 15 
brought up based on the square footage of the space, so 16 
a space based on square footage -- because what I dealt 1 7 
with with your client was 13.50 a square foot. So 18 
certainly, if there's a room that is ten by ten it's 19 
going to be less expensive than a room that is 20 by 20. 20 
Q. Mr. Berryhill, obviously -- Let's make sure we 21 
are using the same vocabulary, to make this easier; 22 
okay? We are talking about a square of rental space, 23 
right? 24 
A. Yes. 25 
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1 Q. Your point is well taken. At the same 1 
2 per-square rate, a larger space would have a higher 2 
3 ~n 3 
4 A. Yes. 4 
5 Q. It's a larger space? 5 
6 A. Yes. 6 
7 Q. But having said that, would you agree that 7 
8 some space in this shopping center commands a higher 8 
9 per-square-foot rental rate than other space? For 9 
1 0 instance, isn't it true that generally speaking, 10 
11 upstairs space doesn't command as high a square-foot 11 
12 rental rate; right? 12 
13 A. That's not separate across the book, but yes; 13 
14 that -- downstairs, back behind a garage -- 14 
15 Q. A Firestone Tire Center? 15 
16 A. Absolutely. Maybe that could be. However, 16 
1 7 that's not always the case. 1 7 
18 Q. Let's -- Stay with me, all right? So looking 18 
1 9 at your exhibit number 4, some of the space in the 19 
2 0 shopping center is upstairs, isn't it? 2 0 
21 A. Yes; over here. 21 
22 Q. Okay. And some of these spaces have a 22 
2 3 somewhat impaired view or parking, because they're 2 3 
2 4 behind the Firestone Tire Company; right, tire store? 2 4 
2 5 A. Um-hmm. 2 5 
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Q. Is that correct? 
A Um-hmm. 
MR. CHARNEY: That's a "yes"? 
WITNESS: Yes; sorry. 
Q. (BY MR. ROE) Now, you said you were very 
familiar with the shopping center; right? 
A Yes. 
Q. And this is just a simple question. Are you 
aware that at various times over the last, say, five 
years, that different spaces have been leased at 
different square footage rates? Are you aware of that? 
A Yes. 
Q. And would you agree that one of the reasons 
for that is that some space is more desirable than other 
space? 
A Yes. 
Q. You would agree with that? 
A I do. 
Q. All right. Now, this lawsuit, as you know, is 
about a breach of a purchase and sale agreement; right? 
A. Yes. 
Q. And you've testified that the reason that you 
terminated that purchase and sale agreement on Novembe1 
14 is that you allege that my client had breached that 
agreement, correct? 
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A That's correct. 
Q. One of the reasons that you were upset and 
that you terminated the agreement was that you felt that 
the Ali Baba lease was below market rate, right? 
A Yes. 
Q. And the space we're talking about for the Ali 
Baba lease is space 2174, right? 
A. Yes. 
Q. And then I asked you, why do you think the 
lease rate was below market value? Remember that? 
A. Yes. 
Q. And in your verified complaint you alleged 
that the per-square rental rate for that space was 7.38, 
$7.38 a square foot. Do you see that --
A Yes. 
Q. -- in paragraph 13 --
A. Yes. 
Q. -- of the verified complaint? 
A I do. 
Q. So -- And what you say later in that paragraph 
is the, quote, "actual fair market rental rate for such 
premises is in excess of 13.50 a square foot," right? 
A. That's correct. 
Q. Now I am asking you why you believe it's in 
excess of 13.50 a square foot, right? 
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A. Yes. 
Q. Okay. And one of the reasons you gave was 
that that's what Mike Matzek had represented to you, 
right? 
A. That's correct. 
Q. Now, I asked you how it was and where it was 
that he made that representation. Did he make that 
representation to you in writing anyplace? 
A. No. 
Q. Because it's not in the purchase and sale 
agreement, is it? 
A Until he sent over the rent roll. 
Q. It's not in the purchase and sale agreement, 
is it? 
A. It's on the rent roll from Mike Matzek. 
Q. Let's talk about what Mike did put in writing. 
A. I have on this something to add here. 
Q. You're pointing to paragraph 13 of the 
verified complaint? 
A. Right. 
Q. What would you like to add? 
A. I would like to say the $7.38 does refer to 
Ali Baba. The 13.50 that -- when I talked with your 
client, referred to the strip mall as a whole. It did 
not refer to 2174 as a separate part. This 13.50, it 
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talks about such premises. It's not necessarily 
referring to just 2174. 
Q. But didn't you and I just agree that different 
spaces require different rates? 
A. They can. 
(Whereupon exhibit 9 was marked for 
identification.) 
MR. ROE: It's a string of e-mails, Dennis, 
that starts --





































MR. ROE: Yes. It's in exhibit L, the 12 
document you are looking at. 13 
MR. CHARNEY: Got it. 14 
Q. (BY MR. ROE) Mr. Berryhill, you've been given 15 
a document that's marked exhibit 9; and it's an e-mail 16 
string. 17 
A. Okay. 18 
Q. On the first page you'll note there's an 1 9 
e-mail from Mike Matzek to you on September 12. Do ym 2 0 
see that? 21 
A. Yes. 22 
Q. Now, September 12 is obviously after August 23 
15, which is the date that you entered into the purchase 2 4 
and sale agreement; right? 2 5 
A. Yes. 
Q. So this e-mail was sent from Mike Matzek to 
you on September 12, 2006; and one of the things that it 
discusses is rent rates, right, per-square-footage lease 
rates, right? 
A. Yes. 
Q. Now, look at paragraph 3 of Mr. Matzek's 
e-mail. Do you see that? 
A. Uh-huh. 
Q. Would you read that, please. 
A. Number 2? 
Q. Number 3. 
A. "Add the potential leasing of the three vacant 
spaces as follows: downstairs expansion at 2,000, plus 
2.45" --
Q. Per square foot. 
A. ls that with CAM or in addition to CAM? 
Q. Why don't you just read the paragraph, and 
then we'll talk about it. 
A. And then "Louisiana Fried Chicken upstairs 
lease at 3,000." Oh. That is the CAM per square foot, 
2.45 per square foot CAM. And then Spectrum daycare 01 
the southern 2,000 square feet at ten dollars per square 
foot plus CAM. So that would have been like 12 total 
remainder space next to yours at ten per square foot 
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plus CAM. 
Q. Okay. Now, you know that the Spectrum space 
is space 2174, which is the Ali Baba space, don't you? 
A. Yes. 
Q. So when Mike Matzek sent this e-mail to you 
and he references the Spectrum space, he's talking abou1 
space 2174, isn't he? 
A However, he is -- he's divided the Spectrum 
space into two; southern, and the one beside me. 
Q. But he is talking about space 2174, isn't he? 
A He is. 
Q. Now, what does Mike suggest that the potential 
per-square lease foot -- per-square-foot lease rate is 
for space 2174? 
A. Ten dollars per square foot. 
Q. Now, do you see--
A. With a daycare. 
Q. Do you see anywhere in this e-mail where he 
suggests that one of the vacant spaces, or space 2174 is 
worth 13.50 a square foot? 
A. That's not what I said. I agree that we 
agreed on the ten dollars for --
MR. CHARNEY: Wait a second. What was his 
question? 
MR. ROE: Wait a minute. Let him - He's 
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answering the question. 
MR. CHARNEY: I thought he was going actually 
astray. Your question was, does he see something in 
here --
MR. ROE: Let him answer the question. 
MR. CHARNEY: I am trying to get him under 
control for you, and you --
MR. ROE: Thanks. 
MR. CHARNEY: Start over. 
WITNESS: Now I don't remember what--
Q. (BY MR. ROE) The question is, Mr. Berryhill, 
this is an e-mail from Mike Matzek on September 12. 
Clearly in the e-mail he's discussing per-square-foot 
lease rates, right? 
A. Right. 
Q. Specifically he references the Spectrum space, 
which you and I agree includes space 2174 that became 
the Ali Baba lease? 
A. That's correct. 
Q. My question to you is: Do you see anywhere in 
this e-mail where Mr. Matzek suggests that the 
per-square-foot lease rate is 13.50 for space 2174? 
A. I do not. 
Q. So if you believed that space 2174 was worth 



























1 which was well before October 6, when you could have 1 
2 gotten out of the contract, what did you think of that? 2 
3 Did that alarm you? 3 
4 A. Two things. First off, we are dealing with a 4 
5 daycare, not Ali Baba Hookah Bar. We were dealing with 5 
6 ten dollars a square foot, which I approved. I approved 6 
7 that. I said "Okay. That's fine." He had that 7 
8 conversation with me. We moved on from there. Not Ali 8 
9 Baba Hookah Bar, $7.68 a foot. 9 
10 Q. Let's take it one step at a time. 1 0 
11 A. Two separate things. 11 
12 Q. In your verified complaint you say the Ali 12 
13 Baba lease is at 7 .38 a square foot. It should be 13 
14 13.50. This e-mail suggests the reference maybe should 14 
15 be ten dollars per square foot. I think you have just 15 
1 6 agreed with me, right? 1 6 
1 7 A. The ten dollars per square foot was in 1 7 
18 relation to the daycare. 1 8 
1 9 Q. Um-hmm, which was for what space? 1 9 
2 0 A. Halfof the 2174 space. 2 0 
21 Q. Right. 21 
2 2 A. That's what we came up with because that's 2 2 
2 3 what they could pay. That's where that ten dollars came 2 3 
2 4 from. Then we decided maybe we can do the other side a1 2 4 
2 5 ten dollars. We had that conversation. Has nothing to 2 5 
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do with the fact that up in number 2 he talks about "a 
still below-market lease rate of 13.50 per square foot." 
Q. I am glad you brought that up. In paragraph 2 
of exhibit 9 what is Mr. Matzek talking about? Is he 
talking about vacant spaces? 
A. The context is the --
Q. No. 
A. -- the maturing renewable leases. 
Q. Those aren't vacant spaces, are they? 
A. They aren't vacant spaces. 
Q. They are also better spaces, aren't they? 
They are spaces that command a better per-square-foot 
lease rate, aren't they? 
A. Yes. Ours would have been one of them. 
Q. Now, space 2174: I think you've just 
testified that at one point, when you thought the 
daycare was going to go in there, at least half the 
space, you were okay with ten bucks a square foot? 
A. The daycare, the one we were referring to. 
Q. Ultimately the daycare didn't go into that 
space, did it? 
A. No. 
Q. Why not? 
A. I have no idea. 
Q. Did Mr. Matzek have a conversation where he 
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said they only wanted half the space? Do you recall hirr 
telling you that? 
A. Yes. 
Q. That would require the construction of a 
partition? 
A. We didn't talk about that. 
Q. Did you know the partition would need to be 
irregular, leaving an irregularly shaped space next 
door? 
A. We didn't discuss that. 
Q. You didn't know that? 
A. I knew that. We didn't discuss that. That's 
what I said. 
Q. Were you aware the daycare was going to be 
allowed a 25,000 TI allowance? 
A. That was no concern of mine in relation to the 
context we are talking about here. It has nothing to do 
with the fact it was ten dollars per square foot, or 
$7.68. I am aware that your client told me "Well, it's 
a better deal because we didn't have to build the wall." 
Q. Do you disagree with that? 
A. That was never a conversation we had. It was 
never even a conversation that he had allowed us to 
have. The fact is, is that he made that decision on his 
own. 
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Q. Okay. And I realize that is a point of 
contention in this lawsuit. 
A. That is the point of contention. 
Q. But would you agree with me that if you are 
talking about what the value of a space is, one variable 











Q. But also, a TI allowance is important, too, 9 
right? Because that's money that a landlord has to 10 
basically credit the tenant; true? 11 
A. That is true, depending on the arrangement. 12 
Maybe the tenant picks it up. 13 
Q. Let's assume the landlord picks it up, as is 14 
typical. 15 
A. I am not aware that that's definitely typical, 16 
and I don't understand which way we are going with thi1 1 7 
because we never got to this option. 18 
Q. I'll just ask the questions. You answer the 1 9 
questions. You don't have to worry about where we're 2 0 
gomg. 21 
MR. CHARNEY: Are you asking a question? 22 
MR. ROE: He's asking a question with a 23 
question. 2 4 
Q. (BY MR. ROE) Unless you need to clarify it, 25 
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just answer the question. 1 
A. They teach in college answer a question with a 2 
question. 3 
Q. You are in a deposition now, okay? The point 4 
I'm trying to make -- and I want you to tell me if you 5 
disagree with me -- is this. Are you aware now as you 6 
sit here today of the reasons that Mr. Matzek didn't 7 
ultimately have the daycare move into space 2174? 8 
A. I don't know why they didn't move in. 9 
Q. You don't know why? 1 0 
A. I was not told. 11 
Q. Ifl told you that one of the reasons was that 12 
they wanted an out in their contract that would allow 13 
them to basically walk away from the lease on 30 days' 14 
notice, would you consider that a negative as a 15 
landlord? 16 
A. I don't know how to answer that because I am 1 7 
going to consider it completely irrelevant, because we 18 
didn't have the opportunity to deal with that. Your 19 
client did not give us the opportunity - 2 O 
Q. That's not the question. 21 
A. -- to consider it. 22 
Q. That's not the question, Mr. Berryhill. You 23 
and I at this point -- 2 4 
A. But it is the truth. 25 
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Q. Don't interrupt me. The question that you and 
I are discussing now, and I am trying to ask, and I 
assume you are trying to answer is, we are talking about 
value; okay? Do you understand? Value. We're talking 
about the value of space 2174. Do you understand? 
A. Yes. 
Q. You've made an allegation that my client 
leased that space at 7 .3 8 per square foot, and that that 
was below the 13.50 per-square-foot fair market value. 
Do you understand that? 
A. Of such premises. 
Q. Do you understand that? 
A. Yes. 
Q. So that's why I'm inquiring as to value of 
this space. Okay? Do you understand? 
A. (Nodding head.) 
Q. Answer. 
A. Yes. 
Q. Other than this exhibit number 9, which is the 
September 12 e-mail from my client to you regarding 
per-square-foot lease rates, is there any other writing 
that you can point to where my client has made the 
representation that space 2174 is worth I 3 .50 a square 
foot? 
A. Again I'm going to refer to -- the 13 .50 per 
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square foot was not in relation directly to 2174. It 
was -- That was from a conversation that was in relation 
to the whole strip mall we had when we got into talking 
about ten dollars a square foot. 
Q. Mr. Berryhill, answer the question. Do you 
want me to restate the question? 
A. I understand the question, but you are trying 
to tie me in. 
Q. No; I'm trying to ask the question. 
A. I am not an expert. I'm trying to tell you 
honestly what I believe. 
Q. I'm going to ask the question again, all 
right? Other than exhibit number 9, which is the 
September 12, 2006, e-mail from Mike Matzek to you, cat 
you point to any other piece of paper or documentary 
evidence where my client has represented to you that 
space 2174 is worth 13.50 a square foot? Yes or no. 
A. I don't know. 
Q. You're not able to point to any other piece of 
paper, are you? 
A. I have one piece sitting in front ofme, and I 
have this other piece of paper. 
Q. You are able to consider any pieces of paper 
in the world you have seen, whether it's on this table 
or not. Can you think of or point to any other piece of 
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~~ 1 
A. I don't know that I -- you know. I'm not 2 
prepared to answer that, so I don't want to say yes. I 3 
don't want to say no. I never did see anything specific 4 
about this space, that it was 13.50 for that space 2174. 5 
Our conversations were the strip mall as a whole. That 6 
$7 .38 that I talked about in that - the line that you 7 
brought up, line 13, refers to the Ali Baba lease. And 8 
then "by such premises in excess of 13.50 per square 9 
foot" is based on what Mike Matzek and I talked about ir. 10 
reference to the market of such premises, where we were 11 
figuring out all of the strip mall. 12 
Q. Okay. 13 
A. ltdidn'tstartwith2l74. 14 
MR. CHARNEY: Sixty seconds. I just need to 15 
take a quick rest room break. 16 
(Whereupon a recess was had.) 1 7 
MR. ROE: Let me get these marked. 18 
(Whereupon exhibits 10 and 11 were marked for 19 
identification.) 2 0 
Q. (BY MR. ROE) Mr. Berryhill, why don't we 21 
approach this question a little differently, since we 22 
didn't seem to make much headway the other way. I'm 2 3 
going to hand you what's been marked as exhibit 10 and 24 
ask you if you recognize that document. 25 
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A. I believe that was the original rent roll that 1 
Mike Matzek sent to my office. 2 
Q. In fact you're right. This is the original 3 
redacted rent roll that Mr. Matzek provided to you early 4 
on in the transaction, right, which would have been 5 
what, before the signing of the purchase and sale 6 
agreement or shortly thereafter? 7 
A. I'm not -- I'm actually not sure of the actual 8 
date, but okay. 9 
Q. So you do recognize the document? 10 
A. Yes. 11 
Q. And it's a rent roll that describes the 12 
tenants and the square footage that they occupy and the 13 
expiration date and some other information regarding the 14 
existing leases in the summer of '06, right? 15 
A. Yes. 16 
Q. Do you see the second-to-the-last column from 
the right? 
A. The square footage? 
Q. Yes. 
A. Dollars per square foot, yes. 
Q. Do you see that? 
A. Yes. 
Q. Do you see the spaces, and do you see the rate 












Q. Which tenant is that, do you know? 
A. I'm not--
Q. Why don't we do it this way. I'm going to 
hand you what's been marked as defendants' exhibit 11. 
A. Okay. Okay. 
Q. Do you recognize that document? 
A. Yes. 
Q. In fact that's just an unredacted version of 
exhibit -- the prior exhibit 10, right? 
A. That's not exactly the same, because they're 
spaced by -- not by square footage now. They're based 
on address now. 
Q. Right. But it's the same information? 
A. It's turned around. 
Q. But it's the same information? 
A. Looks like the same information. 
Q. Take a moment and familiarize yourself with 
it. 
A. It looks like the same information. 
Q. You see the column "Dollars per square foot," 
the second from the end, right side? 
A. Yes. 
Q. Do you see at the very bottom under "Totals"? 
A. Yes. 
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Q. What's the average rent per square foot? 
A. Nine dollars eighteen cents. 
Q. As you move up that column, "Dollars per 
square foot," do you see any leases that are below 
13.50? 
A. Yes. 
Q. There are quite a few, aren't there -
A. Yes. 
Q. -- including some at eight dollars a square 
foot, right? 
A. Yes. 
Q. And 8.50? 
A. That's correct. 
Q. And even your space was at 9.78, right? 
A. Um-hmm. 
Q. And you were right next to 2174, weren't you? 
A. Um-hmm. 
Q. So how is it that you can say today that the 
fair market value of space 217 4 is 13 .SO? 
A. Well, again, first off, I'll say that that 
crone from your client; but these also, if -1 believe 
these are averaged - should be averaged by the vacant 
spaces as well, this $9.18 per square foot. 
Q. If you averaged in zeroes, wouldn't that 
produce an artificially low number? 
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A. And also we've got these places, expired 
contracts, out of dates. 
Q. This information was provided to you by Mr. 







Q. And it was provided to you before your due 6 
diligence cutoff date, right? 7 
A. Yes. 8 
Q. Does this document not clearly -- Does this 9 
document not clearly indicate a fair market value or 10 
square footage value much less than 13.50 on an averag. 11 
basis? 12 
A. Well, you're asking me something about the 13 
center. But this $13.50 per-square-foot fair market 14 
rental rate, that's a different context than what this 15 
is. This is what the center pulls in as an average. 16 
It's not what this is referring to in the contract of 1 7 
fair market rate of such premises at 13.50, of what we 18 
believed that we could get. This just refers to what 19 
the strip mall is actually bringing in. 2 0 
Q. And you don't think that bears any relevance 21 
to what fair market value was? 2 2 
A. The whole reason we entered into the contract 2 3 
with Michael Matzek was because it was a good deal in 2 4 
timing, because if you look in the firsthand, the 25 
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1 expiration of these lease dates, they were coming up. 1 
2 Their maturity was -- they were fully matured or they 2 
3 were coming up in maturity. And he had already spoken 3 
4 to many of these people in reference to going to the 4 
5 13.50. That's why it was sold to us in the sense that 5 
6 it was a good deal, because we would make -- we would 6 
7 make our money back. This was a sure thing. That $9.18 7 
8 average rate is not a fair market rate. That's what the 8 
9 center was bringing in at dollars per square foot. Am I 9 
10 reading something wrong here? 10 
11 Q. Well, ifl interpret your testimony correctly, 11 
12 are you suggesting that my client guaranteed to you that 12 
13 you could get 13.50 a square foot for all the spaces? 13 
14 A. I not once said that. 14 
15 Q. Tell me again what it is that you said. 15 
16 A. In our conversation in the back of our 1 6 
1 7 restaurant Glenn Mosen, Mike Matzek and I sat, had 1 7 
18 lunch and talked about how this was such a good deal at 18 
1 9 raising the rents, what he believed to be a fair market 1 9 
2 0 value in excess, at$13.50. 2 0 
21 Q. Let me stop you right there. Are you saying 21 
2 2 that he was speaking about every single space, including 2 2 
23 the dogs like 2174? 23 
2 4 A. We were talking as in a whole and - 2 4 
2 5 Q. No. But answer the question. 2 5 
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A. I would refer to that not as a dog. It's not 
a dog. 
Q. Wait a minute. Wait a minute. 
A. I don't believe it's a dog. 
Q. Mr. Berryhill, wait. Are you suggesting 
during that conversation you just testified to Mr. 
Matzek told you he thought you could get 13.50 for each 
and every space in the shopping center? Yes or no. 
A. That wasn't our conversation. You're trying 
to tie me again to that one space at 2174. No matter 
how you color it, I am not going to answer that question 1 
based on one space. That wasn't our conversation. :~ 
We're looking at fair market value,just some things are , 
more; some things are less. But then there's a 
relationship of communication that goes on between a t 
Realtor -- between a real owner, in this case between 
Mike Matzek and myself, and understanding of 
communication and agreements of "Hey, we will do ten 
dollars a square foot." 
They still had to pay another 2.54 in CAM. 
That's still 12.54, and that's a pretty good space. 
That's not a dog space. I made a pretty good living 
with my restaurant right beside there. 
Q. Let's clarify our terms. I think you agreed 
with me earlier that certain space is worth less than 
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other space, in part because of its location in the 
center? 
A. Absolutely. 
Q. When I am talking about dog space I am talking 
about space that historically had trouble being rented. 
Let's talk about 2174. You were in that for a long 
time? 
A. Right. 
Q. You were familiar -
A. Yes. 
Q. You knew space 217 4 sat vacant for two years? 
A. Because he doesn't know how to manage the 
space. There is no representation. I have had people 
show up where I had to show them space because the --
Sandy Smith, the CRC, whatever that lady -- she wouldn' 
show up. You couldn't get hold of her. I brought the 
quilt lady in, this lady that Mike kicked out, 2130. 
Q. Yeah? You brought her in? 
A. I brought her in. 
Q. What did she pay a square foot? 
A. I don't remember what it is. 
Q. Five forty-two, wasn't it? 
A. Well, it doesn't say here. I have no idea. 
Q. You brought her in; you don't know? 
A. I didn't do the -- Mike did the -- I didn't do 
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the deal. I had her call Mike Matzek. Mike was 1 
concerned that she would be my partner on this thing, 2 
and he didn't want anything to deal with her. Never was 3 
an option for her to partner with me on this. 4 
Top-ranking former HP exec; just happens to like quilts. 5 
There was an issue. Mike kicked her out. I don't know 6 
what she was paying. Couldn't have been five dollars 7 
something cents per square foot at $1200, though. 8 
Q. But you don't know what the square footage 9 
was? 10 
A. Well, I can find out. 11 
Q. Do you want a calculator again? 12 
A. I can't use that. It's a smart-person 13 
calculator. I'm a dummy. 14 
Q. Do you want a pencil? 15 
A. Does it really matter? I am still not going 16 
to answer that question in relation to 2174 because none 1 7 
of the things that I said were in conversation about 18 
that one specific room. 1 9 
Q. Mr. Berryhill, you have in front of you, among 20 
the documents you have in front of you, your verified 21 
complaint; right? 22 
A. Yes. 23 
Q. And in paragraph 13 of that verified complaint 




1 that the Ali Baba space was leased at 7.38 per square 1 
2 foot and it should have been leased at the 13.50. Now, 2 
3 am I not reading that correctly? 3 
4 A. The $7.38 per square foot deals with the Ali 4 
5 Baba Hookah Bar. 5 
6 Q. Okay. 6 
7 A. When the actual fair market rental rate for 7 
8 such premises is in excess of 13.50 per square foot. 8 
9 I'm not talking -- Maybe you would have liked me to put 9 
1 0 where the fair market rental rate of Ali Baba Hookah Bai 10 
11 is in excess of $13.50. Maybe you would like that. 11 
12 That's not what I meant. That's not what I put. I put 12 
13 "for such premises," premises like that. I'm not saying 13 
14 that we wouldn't make an agreement at ten dollars per 14 
15 square foot, which we did. We agreed to ten dollars per 15 
1 6 square foot for half of that for the daycare because 16 
1 7 then we would still have another half to market. 1 7 
18 Q. At ten dollars a square foot? 18 
19 A. Exactly. We did not agree on - It was 19 
2 0 actually not ten dollars for the next - However, Mike 2 0 
2 1 put that down. I took the assumption that was fine on 21 
2 2 the next space at ten dollars per square foot, but we 2 2 
2 3 had no tenant to look in there. Mike took the liberty 2 3 
2 4 of changing the deal at not ten dollars per square foot, 2 4 
2 5 what we had discussed, and what we had agreed on, but 2 5 
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$7.68 per square foot; not at half of it, but for the 
full amount, which then cuts us out of the additional 
assumed $IO a square foot. Maybe I could have put 
something in there at 13 .50 a square foot. The woman l 
talked to across the street was paying $18 a square 
foot. 
Q. That was across the street? 
A. Yes. 
Q. Good. Mr. Berryhill, let's approach it this 
way. As you sit here today, what do you believe to be 
the fair market value per-square-foot rental rate for 
space 2174 at the Broadway Park Shopping Center? 
A. It's been a long time since I have been over 
there, and I am not in that -- I am not in that market. 
Judge Wilper threw out my testimony as an expert. 
Q. Is your testimony that you don't know what the 
fair market value is? That's fine if that's the answer. 
A. I don't know. 
Q. I asked you a little bit ago to give me the 
basis of what you thought was objectionable about the , 
Ali Baba lease. Do you recall that line of questioning? 
A. Yes. 
Q. And we talked about the vandalism, the 
underage drinking, the cops and all that; right? 
A. Right. 
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Q. Then we talked about the smoke, right? 
A. Um-hmm. 
Q. Is that "yes"? 
A. Yes. 
Q. Then we talked about the music? 
A. Yes. 
Q. And now we've talked about the undermarket 
value? 
A. Yes. 
Q. Is there anything else that was objectionable 
about that Ali Baba lease in your mind? 
A. I think we also talked about that it doesn't 
-- that's not the type of tenant that we wanted, as 
potential buyers, that -- actually, as buyers at that 
time -- we wanted in the center. 
Q. In what way? 
A. We did talk about that, yes. 
Q. I don't recall, so tell me. 
A. In the tenant mix. 
Q. Tell me about that. In what way did they not 
fit? 
A. Well, we did discuss that with all the other 
tenants there's nobody else that targeted their 
marketing towards kids; head shop, you know, maybe the 
occasional drug dealer that's driving down and selling 
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bags of dope and crack, underage drinking, underage 
smoking, cops. There's no other tenant in that strip 
mall that markets to that clientele. 
Q. Domino's Pizza? 
A. Domino's Pizza does not market to that 
clientele. Domino's Pizza is a delivery place. 
Q. They don't get pizzas and eat them there? 
A. They have no indoor seating license. 
Q. But you photographed pizza boxes around your 
place, right? 
A. People would order those and get them over 
there. It's a delivery place. You can come in and pick 
up, but you can't eat on site. They would eat on my 
tables. 
Q. Anything else objectionable about the Ali Baba 
lease? 
A. To my recollection I would say that probably 
covers it. 
MR. CHARNEY: Can I just remind him of one 
little point quickly? It's been a long day. 
MR. ROE: Sure. 
(Whereupon a discussion was had off the 
record.) 
MR. ROE: Let the record reflect that the 



























1 WITNESS: You've been -- Your client's been 1 
2 whispering in your ear all day. 2 
3 MR. CHARNEY: He's allowed to. Let me just -- 3 
4 WITNESS: Freaking attitude. 4 
5 (Whereupon a discussion was had off the 5 
6 record.) 6 
7 Q. (BY MR. ROE) Is there something you wanted to 7 
8 add? 8 
9 A. So with that whole thing of the -- 9 
1 0 Q. Is there something you would like to add after 1 0 
11 your conference with your counsel? 11 
12 A. I'm sorry. Might I add something? 12 
13 Q. Youmay. 13 
14 A. With the tenant mix that I was discussing, the 14 
1 5 difference in Ali Baba and the daycare, why we were 15 
16 pursuing the daycare with kids -- and we did discuss 16 
1 7 this earlier today, but I'm going to refer to it again. 1 7 
18 With mothers dropping them off and picking them up, tha 18 
19 is the target market of the majority of retail 19 
2 0 businesses; women. Those women pick their kids up righ 2 0 
21 about, you know, time - or they're waiting to pick 21 
22 their kids up. They are going to come in for a glass of 22 
23 wine, a little hors d'oeuvre. We don't get that from 23 
2 4 kids. They can't come in. They can't drink wine. They 2 4 
2 5 do. They drink their beer over there, but they can't do 25 
Page 200 
it in my establishment. I have to play by the rules. 
Your client's tenants next to us don't. That is not a 
mix that's not only good for us, but it's not a mix 
that's good for the whole strip mall. It's not a mix 
that's good for the area. 
Q. Okay. 
A. We wanted the mothers. That's why I agreed 
with Mike Matzek to pursue the daycare at ten dollars a 
square foot, not to pursue the daycare at $7.68 a square 
foot. Ten dollars per square foot plus CAM, that was 
the agreement. That's what we had agreed to do. 
Q. Okay. Between the time that you signed the 
contract on August 15th, 2006, and when you terminatec 
the contract on November 14th, 2006, did you have any 
conversations or meetings with any real estate brokers 
regarding the sale or any other transaction involving 
Broadway Park? 
A. I'd have to refer to my client. I don't 
remember -- or my partner, Glenn. 
Q. So as you sit here today you don't recall if 
you were involved in any meetings --
A. It's been --
Q. Please don't interrupt. Let me finish the 
question. 
As you sit here today do you recall having any 
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conversations or meetings with any real estate brokers 
between August 15 and November 14, 2006? 
A. Well, yes; we did. 
Q. Who did you meet with or who did you talk to? 
A. I don't remember. Just like Jack Hardee, I am 
told we never met with. I was wrong. We never met witl 
Hardee. My partner talked to him on the phone. So 
there's a lot of names going over the table, and I don't 
remember them. Again, that is what my partner deals 
with. That is not what I deal with. 
Q. Fair enough. Mr. Berryhill, earlier in your 
testimony and also in prior affidavits in this case you 
testified that the Ali Baba tenants have made changes to 
the premises. Do you recall that testimony? 
A. Are you not talking about today? 
Q. I believe you did; but if you don't recall, 
that's fine. Let me just put it differently. Do you 
have knowledge of or have you observed the Ali Baba 
tenants making any substantial changes to space 2174? 
A. Are you talking about physical changes? 
Clarify. 
Q. Yes. 
A. They did make some physical changes. We saw 
them building over there. 
Q. Did you go inside the space and see? 
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A. I did. 1 it? 
Q. What did you see? Give me a complete list of 2 Q. I don't. 
all the changes that they made. 3 A. Maybe you should get one. It's ugly. 
A. I can't give you a complete list of all the 4 Q. Are there any other substandard tenant 
changes they made. 5 improvements that you recall? 
Q. To the best of your recollection, please. 6 A. Not that I recall. It was a while ago. I'm 
A. I can't give that to you. 7 sure there are, but ... 
(Whereupon exhibit 12 was marked for 8 Q. A few minutes ago we spent quite a bit oftime 
identification.) 9 talking about lease rates. You see paragraph 9 --
Q. (BY MR. ROE) Mr. Berryhill, you've just been 10 A. Yes, I do. 
handed a document marked defendants' exhibit number 12 11 Q. -- of the exhibit that's in your hand? 
Are you familiar with that document? 12 A. Um-hmm. 
A. Yes. 13 Q. Do you see the third sentence in that 
Q. That's an affidavit signed by you on May 7, or 14 paragraph? 
May 3rd in this case; right? If you want to look at the 15 A. Yes. 
last page -- 16 Q. What does that sentence say? 
A. May 3rd. 17 A. "The fair market rental value for the Ali Baba 
Q. Yes. 18 leased premises is approximately $13.50 per square foot 
A. Okay. 19 1, along with Mr. Masell" --
Q. ls that your signature? 20 Q. That's -- So you testified in your affidavit 
A. Yes, it is. 21 on May 3rd--
Q. Would you please look at paragraph 8 on page 22 A. There's the rest of it right there. 
4. 23 Q. I know. We'll get to that. All right? You 
A. Okay. 24 testified in your affidavit that the fair market rental 
Q. Do you see paragraph 8? 25 value of the Ali Baba leased premises is approximately 
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A. Yes, I do. 1 13.50 a square foot, right? 
Q. Will you read that clearly, please. 2 A. That's what this says. 
A. "After I learned of the execution of the Ali 3 Q. So does this clear up the earlier confusion we 
Baba lease but prior to closing, I personally observed 4 had about whether you were referring to the premises or 
individuals altering the" term or -- excuse me ... 5 the Ali Baba space? 
"altering the physical condition of the subject property 6 A. Apparently this is a different document than 
by making what I would consider to be substandard tenant 7 that was, so in this document it's referring to what it 
improvements and installing signage at the Ali Baba 8 says, the Ali Baba leased premises. 
Smoke Shop." 9 Q. Now would you like to read that next sentence? 
Q. Would you please describe the term, quote, 10 A. "I, along with Mr. Mosell, derived" these 
"substandard tenant improvements" that you observed? 11 figures -- "this figure from conversations with Michael 
A. Well, okay. One substandard -- They've got a 12 Matzek about the fair market rental rates in Boise, 
two-by-four lean-to tent structure with a grill 13 Idaho, and through independent knowledge and 
blackening the whole back of the building where they 14 investigation." 
heat up their coals, and sometimes it'll get -- it'll 15 Q. What independent knowledge and investigation 
flame, and there's nobody out there. So in my opinion I 16 did you rely on to come up with that 13.50 figure? 
would call that substandard. What they did with their 17 A. Some of it was talking to people that we had 
lighting out front is substandard. 18 conferred with in the market. Some was talking to 
Q. In what way is it substandard? 19 friends of mine that rent --
A. In my opinion, to the -- to the - just the 20 Q. Who did you --
overall presentation of the strip mall. It's 21 A. -- rent property. 
substandard. 22 Q. Who did you confer with in the market? 
Q. In what way? Are they too bright, too small, 23 A. I don't -- I mean I don't recall. 
too big, the wrong color? 24 Q. As you sit here today you don't remember any 
A. It's fricking ugly. Do you have a picture of 25 names? 
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A. I've talked to a lot of people. 1 2006; right? 
Q. What friends? 2 A. I believe so, yes. 
A. That was my partner's end of the -- what he 3 Q. You've testified that the reason you did that 
was working with. He was working with the experts. 4 is because you found out about the Ali Baba lease, and 
Q. Do you recall which friends you talked to 5 it upset you; is that correct? 
about it that were also renters? 6 A. (Nodding head.) 
A. I talked to the woman who was across the 7 Not just upset me, but changed the whole deal. 
street. We also met with the builder that was doing the 8 Your client breached the contract. 
development across the street. 9 Q. Just so the record's clear, when did you find 
Q. What was the woman's name, your friend? 10 out about the Ali Baba lease that changed the whole 
A. Well, that was the lady from the shop. You've 11 deal? 
already asked me her name. I don't know it. 12 A. I'm not -- I don't recall the actual -- but 
Q. Anybody else you conferred with? 13 whatever is the testimony -- I think -- I believe I 
A. And they pay 18. Then Guadalajara Restaurant 14 agreed with, in Mike Matzek's deposition. I'm not quite 
up on Federal Way pays 25 plus CAM. 15 sure of the actual date. 
I was -- I mean the -- But going back to this 16 Q. Maybe we can refresh your memory about the 
e-mail trail, the whole thing of this 13.50 is -- I mean 17 timing. 
this is what we -- This is what we came up with for -- 18 A. The 15th. 
or what Matzek gave us for fair market rental rate, what 19 MR. CHARNEY: What was the question? 
he believed he could go to, and this was even before -- 20 WITNESS: When did I find out about --
Q. And you're referring now to exhibit 9? 21 Q. (BY MR. ROE) If you want, take a moment to 
A. I'm sorry. Exhibit 9, the e-mail from Michael 22 look at exhibit 9, this e-mail string going back from --
Matzek to me on September 12. 23 if you go back from November --
Q. Thank you. 24 A. I will say I would have to study this e-mail 
A. -- in reference to what the fair market was, 25 string, because what would happen on the e-mail string 
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that he had already made the assumption that he could 1 -- because I did this earlier -- is I would e-mail Mike 
get for his strip mall. So I don't know what context 2 and then Mike would pick off of an earlier e-mail and 
this is in. Obviously it seems like two different 3 respond off of that, and it was very difficult putting 
documents about the similar things. What I will tell 4 together the string; and I originally did the string, 
you is that we fired Trout Jones Gledhill. 5 and I have not had time to review this string. 
Q. Why? 6 Q. I understand. And Mr. Berryhill, I am not 
A. 'Cause they sucked. So maybe that's one thing 7 trying to trip you up. I am just trying to establish an 
right there. 8 approximate time frame. So if you would, please, woulc 
Q. In what way did they suck? 9 you and your counsel look at exhibit 9? 
A. I'm sure you probably can come up with that 10 A. October 26th? 
conclusion. 11 Q. I think that's right. 
Q. I'd like to know what you think. 12 MR. CHARNEY: I think that's the e-mail 
MR. CHARNEY: I would say that would be a 13 that --
privileged communication. 14 Q. (BY MR. ROE) Please just take a moment, and 
WITNESS: And maybe I shouldn't have said 15 think you'll find the answer there in your hand. And 
that. He was an old friend. 16 tell me when you're ready. 
Q. (BY MR. ROE) Mr. Berryhill, on August 15, 17 A. Okay. The --
2006, you, as one of the buyers, entered into a purchase 18 MR. CHARNEY: What's your question? 
and sale agreement to buy the Broadway Park Shopping 19 MR. ROE: I want the witness to tell me when 
Center for 5.5 million dollars; is that correct? 20 he first found out about the Ali Baba lease which caused 
A. That's right. 21 him consternation. 
Q. And the first closing date was set for 22 MR. CHARNEY: Which part, the entire lease? 
November 16, 2006; right? 23 Because your client sort of fed him information over a 
A. That's correct. 24 two-week period. You did. 
Q. You terminated the agreement on November 14, 25 MR. ROE: The purchase and sale agreement was 
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dated August 15. The due diligence cutoff was October 
6. The original closing was November 16. You all 
terminated November 14. 
MR. CHARNEY: Agreed. 






testified the reason you terminated was the Ali Baba 6 
lease, for all the reasons we discussed. I want you to 7 
tell me when that happened, when you first found out 8 
about it, when you found out about the option to 9 
extend -- 10 
A. October the 26th. 11 
Q. Let me finish my question. 12 
Please tell me when it occurred, when it was 13 
when you got the information that required you or caused 14 
you to terminate the agreement, please. 15 
A. Well, it started on October 26 with this 16 
e-mail. 1 7 
Q. All right. So October 26 is the answer, then? 18 
MR. CHARNEY: No. He said it started there 19 
because -- 2 O 
Q. (BY MR. ROE) Let me ask the question. If you 21 
know, or if you recall, when did you decide to terminate 22 
the contract? 23 
A. Well, I didn't -- I don't think we decided to 24 
make the decision, because it was a big deal to us -- 25 
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Q. Sure. 1 
A. -- until the 14th. I'm speaking for both of 2 
us, but I'm making a recollection as best as possible. 3 
It started with this, because I remember this e-mail on 4 
October the 26th, because I had -- I'm looking. I would 5 
like to see my e-mail to him that he's responding to, or 6 
this is -- maybe he's responding to Glenn. 7 
But the prospective daycare tenant tendered a 8 
letter of intent that was unacceptable, so this is where 9 
it was started. Those negotiations were terminated by 1 O 
the landlord. The buyer. Blah, blah, blah, has 11 
subsequently been leased as is for 12 and a half months 12 
commencing 11-16 ... then dah, dah dah, for the 13 
balance of six months. 14 
So again, there was another -- there was 15 
another lie. So this is where the lies started for us. 16 
Q. Okay. 17 
A. We didn't know on October 26 that this was 18 
going to mean Mike Matzek was breaching the contract 19 
We didn't know that. 2 O 
Q. Again, Mr. Berryhill, it's not a trick 21 
question. I am just asking you: When was it that you 22 
came into possession of the information, whatever it 2 3 
was, that led you to terminate the contract? 2 4 
A. Well, I said it started on this day. 25 
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Q. You started on October 26? 
A. Yes. 
Q. And then your testimony is that you finally 
made the decision on November 14? 
A. Maybe we should go through paperwork that was 
produced every day from that point to November I 4, 
because I don't want to say the wrong thing. I am sure 
we made the decision finally, because we didn't want to 
make that decision. We wanted to try. Was there some 
way? Can Mike get rid of these guys? 
Q. Okay. 
A. But when he wouldn't talk about it, there was 
no recourse but to pull out. 
Q. All right. Is your testimony that the 
decision to terminate was made roughly on November 14th? 
MR. CHARNEY: I wasn't there. I don't know. 
WITNESS: I thought I -- I thought that that's 
what I said. So now I am not sure what you're asking 
again. Are you asking something different? 
Q. (BY MR. ROE) No. I am just trying to make a 
clean record. It's one of the things we are trying to 
do, is make sure that the record reads in a way that we 
can all read. So again, let's just walk through it. 
The contract was entered into on August 15, 2006; right? 
Now, you say --
Page 213 
A. Yes. 
Q. And your due diligence cutoff was October 6? 
A. Yes. 
Q. The original closing date was November 16, 
right? 
A. Yes. 
Q. And you terminated on November 14, right? 
A. Yes. 
Q. And my question is: When was it that you came 
into possession of the information that led you to 
terminate the contract? And if it's a number of days, 
just say it. It's not a trick question. 
A. It started on October 26 with the e-mail from 
your client. 
Q. And ended on November 14? 
A. And ended on November 14. 
Q. Thank you. All right. Now, here's -
A. I thought I said that. 
Q. I am sorry. If you did I must not have heard 
it, but thank you. I got it now. 
So here's the question. You individually, 
personally, John Berryhill, and Mosell Equities 
contracted to buy Broadway Park Shopping Center for 5.5 
million dollars; right? 
A. Yes. 
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Q. And an issue arose, and for all the reasons 
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we've discussed you terminated the contract on November 





Q. How were you going to pay that 5.5 million 5 
dollars on November 16? 6 
A. Is that -- Is that relevant to the contract? 7 
Q. Yes. Answer the question. 8 
A. Well, we were working on financing. However, 9 
our financing -- I mean when we stopped, you know, with 10 
-- where we couldn't deal with your client, we weren't 11 
going any farther. We endeavored -- We were planning on 12 
going to December 15th. So you keep bringing up the 13 
November 15, but we were going -- And we had conferred 14 
with your client to go to December 15. 15 
Q. So your plan was to extend for a month? 16 
A. Yes. 17 
Q. And where were you going to get the money to 18 
pay on December 15th, the last -- 19 
A. We were still working on that. I mean the 2 0 
thing is, we got -- we spent so much time trying to 21 
figure out why Mike Matzek was doing what he was doing 2 2 
My partner kept going on with financing opportunities. 2 3 
That's what he did. He does -- That's his part of it. 2 4 
My job was trying to figure out what Mike was doing. 2 5 
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1 But I was also in a very busy time in my business. So I 1 
2 actually started to pull out some just in terms of being 2 
3 the front guy because we were really busy with my job a 3 
4 Berryhill and Company. 4 
5 But we never got to -- We never got to the 5 
6 place where we could finance. I mean we had -- All of a 6 
7 sudden in October -- in October we find out that the 7 
8 seller changes the deal, breaches the contract, won't 8 
9 talk about it. That's an issue to whoever we're talking 9 
10 ~- 10 
11 Q. Who were you talking to? 11 
12 A. You need to talk to my partner about that. 12 
13 Q. You don't know? 13 
14 A. We talked to a lot of people. And just as 14 
15 earlier, I thought we talked to Jack Hardee. My partner 15 
16 reminded me that we didn't talk to Jack Hardee. He 16 
1 7 talked to him over the phone. So I would be -- I'd be 1 7 
18 keeping us here longer if I kept trying to come up with 18 
1 9 people that I talked to. 19 
2 0 Q. So your answer roughly is Glenn was taking 2 0 
21 care of the money? 21 
22 A. Yes. 22 
2 3 (Whereupon exhibit 13 was marked for 2 3 
2 4 identification.) 2 4 
2 5 Q. (BY MR. ROE) Mr. Berryhill, you've been 2 5 
It's entitled "Second Affidavit of John Berryhill." 
A. Okay. 
Q. Would you please turn to page 6 of the 
affidavit. Is that your signature? 
A. Yes, it is. 
Q. Will you please turn to page 3 of the 
affidavit. 
A. Okay. 
Q. In paragraph 4 you testified that, quote, "I 
have had a number of customers complain about the i 
presence of the Ali Baba Smoke Shop next to Berryhill I 
and Company." Do you see that? 
A. Um-hmm. 
Q. Who are those customers? ! 
A. Just customers that would talk to staff. 
Q. Do you have any names of the customers? 
A. No, I don't. 
Q. Do you have the names of any customers that 
told you or the staff that they wouldn't return to ! 
Berryhill's because of the smoke? 
A. I don't know that I have someone that I recall 
said that. Maybe they said it to one of my staff. You 
could talk to my staff who worked there at the time. 
Q. But you don't have any names as you sit here? 
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A. Not that I recall. 
MR. CHARNEY: You're done with this? 
MR. ROE: Yeah. Dennis, let's take five 
minutes; and then we'll probably wrap it up pretty 
quickly. 
(Whereupon a recess was had.) 
Q. (BY MR. ROE) Mr. Berryhill, you're still 
under oath, of course. 
You testified earlier in your deposition that 
you had space leased at Broadway Park. You've now 
subleased to another tenant; is that correct? 
A. That's correct. 
Q. Who is that other tenant? 
A. Kanak Attack Catering. Michael Mohica. 
Q. How do you spell that, if you know? 
A. K-N-A-K Attack with two Ts. Catering. 
Q. And how much longer remains on the lease term 
that you've subleased? 
A. I believe it is the tenn of our lease --
Q. Which is? 
A. - if I'm correct. Which I don't-- I don't 
recall. Actually, maybe your client has a copy of the 
lease. Maybe you have a copy there. 
Q. Can it be 2009? Is that right? 
A. I believe so. 2009 sounds familiar. 
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Q. Why did you elect to sublease? 
A. Why did I elect to sublease? 
Q. Yes. 
A. As opposed to --
Q. Why did you leave Broadway Park? 
A. We needed to leave Broadway Park. Ali Baba 
was not - I mean wasn't a good mix for us. We needec 
to look for another space, a better fit for our 
restaurant. 
Q. So you left Broadway Park because of the Ali 
Baba lease? 
A. It was a big part, yes. 
Q. Was that the primary reason you left? 
A. It was a big part. 
Q. What were the other parts? 
A. I guess that was probably that and the fact 
that I didn't trust Mike Matzek anymore. 
Q. And where did you move your restaurant 
operations to? 
A. Downtown Boise. 
Q. Where? 
A. 121 North Ninth. 
Q. Who is your landlord there? 
A. Tomlinson and Associates. 
Q. And when did that -- And you're leasing that 
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space, I assume? 
A. I do. 
Q. When did that lease start? 
A. I can't -- We opened in August. The lease 
actually started, I believe, in September. 
Q. You're currently operating in that space? 
A. Yes. 
Q. And when did you negotiate the sublease with 
Kanak Attack? 
A. I believe, ifl recall, October of 2007. 
Q. What does Kanak Attack do? What kind of 
business do they have? 
A. They're a catering company, and they have a 
restaurant out front, which is Cafe Ono. 
Q. I'm sorry; what? 
A. Cafe Ono. 
Q. That's the name of it? 
A. Yes. 
Q. Who was the person that you dealt with when 
you negotiated the Kanak Attack sublease? 
A. Michael Mohica. 
Q. Is he the owner of the company? 
A. Yes. 
Q. What did you tell Mr. Mohica about the Ali 





















































A. I don't know that I told him anything that I 
recall. 
Q. You didn't disclose all the problems with the 
smoke and the noise and the trash and the vandalism and 
the police and the underage drinking and the drugs? 
A. Should I have? 
Q. I'm just asking you if you did it. 
A. Would that be -- Should I have? 
MR. CHARNEY: Did you tell him those things? 
WITNESS: I don't recall that I did. He knows 
it was a hookah bar. 
Q. (BY MR. ROE) So you don't recall disclosing 
the problems that you allegedly had? 
A. I did tell him that we had -- I -- Ifl 
recall, I did talk maybe about some issues with sound 
and smoke; but I know I was intending on leasing a 
space. And at first he wasn't intending on leasing the 
2175 space. He was only planning on leasing the 2170 
space and not the 2166 space either. So -- 'cause he 
wanted to know why we were moving. But he wasn't 
planning on leasing the space right next to Ali Baba. 
He wasn't planning on leasing the space that the Rubber 
Rainbow, the condom shop used to be in. He was plannin~ . 
on leasing the space that Ca Creuse had first started 
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in, that we had first represented; so there wasn't much 
impact from Ali Baba Hookah Bar. 
Q. And why is that? 
A. Why is what? 
Q. Why was there not much impact? 
A. There is a whole rental space -- There is a 
whole unit in between where he would have rented. Woul< 
have been like another rental. 
Q. Is that the way it stands today? There's one 
unit between them? 
A. No. He ended up taking the whole space after 
he was there for a while. 
Q. And just so I'm clear, that whole space he 
subleased from you? 
A. Yes. We subleased just the middle portion to 
him. Then it started changing, and we were trying to 
make a deal. We were taking some -- We were covering 
some -And ifhe needed to use it for an event, then he 
could use it. But it was decided that he would go ahead 
and take the whole thing minus the little storage space 
we have in the back, because he didn't want that. 
(Whereupon exhibits 14 and 15 were marked for 
identification.) 
Q. (BY MR. ROE) Mr. Berryhill, you've been 
handed documents that have been marked defendants' 
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exhibit 14 and 15. Do you recognize those? 
A. Look like tax returns. 
Q. Whose tax returns are they? 
A. Mine. 
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Q. For the years 2005 and 2006 respectively? 
A. Okay. 
Q. Is that right? 
A. That's what it says, yeah. 
Q. Is Sandra Lynn your CPA? 













Q. Are these returns accurate? 12 
A. Best ofmy ability, yes; best ofmy knowledge, 13 
yes. But I have a CPA that takes care of them, not me. 14 
Q. Do they reflect that 25,000 in consulting fees 15 
that you earned? 16 
A. Well, those go to the business; not me. Those 1 7 
go to Berryhill. 18 
Q. An S corp, right? 19 
A. Flows through. So they would reflect that. 20 
Q. You reported that income? 21 
A. Well, I don't have to report that income. The 22 
income goes to Berryhill and Company. The tax is wha1 23 
flows through. 24 
(Whereupon exhibit 16 was marked for 2 5 
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1 identification.) 1 
2 Q. (BY MR. ROE) Mr. Berryhill, I am now handin~ 2 
3 you a document that's been marked defendants' exhibit 3 
4 16. 4 
5 A. Okay. 5 
6 Q. Are you familiar with this document? 6 
7 A. Yes. 7 
8 Q. It's entitled "Polo Cove Executive Summary," 8 
9 right? 9 
10 A. Okay. 10 
11 Q. Does this document pertain to the project in 11 
12 Canyon County that you testified about earlier? 12 
13 A. It does. 13 
14 Q. Is this information still accurate, to the 14 
15 best of your know ledge? 15 
16 A. What information are you referring to? A lot 16 
1 7 of this information is written by writers; Vickie 1 7 
18 Ashwill, who is a Statesman writer. She's a reporter. 18 
1 9 So just for the record, they can make assumptions when 19 
2 0 they're reporting. 2 0 
21 Q. Um-hmm. 21 
2 2 A. So maybe I'm not sure what you're referring 2 2 
23 to. 23 
2 4 Q. Are you aware of any inaccuracies in -- 2 4 
2 5 A. I'm not aware of any that I can recall. 2 5 
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Q. Is your plan still to have a restaurant in the 
Polo Cove project? 
A. Yes. 
Q. What stage is that project? The restaurant 
project, I mean. 
A. It's in the beginning phase. 
Q. What does that mean? What have you done 
toward opening that restaurant? 
A. We've razed two homes on the land. 
Q. I'm sorry? 
A. We've razed two homes on the land. We've 
concepted with the architects, the restaurant; concepted 
the hotel, the winery. It's passed. It's been approved 
by the Canyon County Commission, the beginning phase. 
Q. Is the Polo Cove project still on track, on 
schedule? 
A. Yes. 
Q. Would you tum to the third page of that 
exhibit. 
A. Okay. 
Q. Do you see the quote in the Idaho Statesman 
article by Bob Taunton where he says the -- quote --
"the company also plans to build a model bungalow in tht 
first part of2008"? 
A. Where? 
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MR. CHARNEY: Right in the middle. You're on 
the wrong page. 
WITNESS: That's actually the third page. 
Okay; I see it. 
Q. (BY MR. ROE) How's that model bungalow 
coming, now that we are in the first part of 2008? 
A. I haven't seen it yet. 
Q. Where -- What stage is it? Have you broken 
ground? 
A. You know, I think that you'd be better to talk 
to my partner, Glenn Mosell, on that. He deals a lot 
more with heading up the Polo Cove project than myself 
Q. I asked you ifit was on track. You said yes. 
I assumed you kind of knew about it. 
A. Okay. That -- You're talking about an Idaho 
Statesman article. You're talking about on track. You 
know that it's not built. I mean it is on track. 
Things change when there's a development. Things get 
changed. Time lines get changed. It's still on track 
with everything we're doing, so time lines change. 
Q. Has your time line changed on the Polo Cove 
project? 
A. We are still on track. That's your answer. I 
answered it honestly. We're still on track. At that 
time we were on track with the way the time line was 
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going. Now the time line changes. You asked nothing 1 
about the time line. We are still on track. 2 
Q. Has your time line changed? 3 
A. Time line continues to change. It's a 4 
development. 5 
Q. Further back in the executive summary, on 6 
about the fourth-to-the-last page, you see that under 7 
"Project Schedule"? It's this page. 8 
All right. Do you see the heading "Project 9 
Schedule"? 1 O 
A. Yes. 11 
Q. Do you see the sentence, quote, "Phase l site 12 
development is anticipated to be complete in 2008. 13 
Residential unit reservations are expected to commence 14 
in early 2008 with initial closings occurring in the 15 
fourth quarter"? Do you see that? 16 
A. Um-hmm. 1 7 
Q. Are you still on that track? 18 
A. Oh, no. We also -- Polo Cove started as a 19 
300-acre development and ended up -- 2 0 
MR. CHARNEY: The question is: Are you still 21 
on that track? 2 2 
WITNESS: No. We're not -- We have -- We're 23 
not nearly complete in 2008. There have been updates 2 4 
from this time. 2 5 
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1 Q. (BY MR. ROE) What updates? 1 
2 A. You can talk to my partner. 2 
3 Q. So you are not aware of the updates? 3 
4 A. Yes, I am aware of the updates; but I am not 4 
5 exactly sure what you are trying to ask me. 5 
6 Q. You just testified that there have been 6 
7 updates. 7 
8 A. We-- 8 
9 Q. Don't interrupt me. I asked you, what 9 
1 0 updates? 1 O 
11 A. The time line -- We update the time line. 11 
12 There's changes with development. I'm not quite sure 12 
13 what you're asking. You're looking at something that we 13 
14 put out to venture. 14 
15 Q. I'm sorry. What does that mean? I'm sorry, 15 
16 what do you mean, "put out to venture"? What does tha1 1 6 
17 mean? 1 7 
18 A. People that we venture with in a development; 18 
19 hotelier that wants to be a part of the project, 19 
2 O investors that want to be a part of the project. The 2 0 
21 project is an amoeba. It's ever changing. Every 2 1 
2 2 development is ever changing. Time lines change. So 2 2 
23 you take one time line. And in context of what you're 23 
2 4 -- I don't even understand why you're asking me this. 2 4 
2 5 Polo Cove has -- Is there something that this has to do 2 5 
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with my deposition? 
Q. Yeah. Mr. Berryhill, I don't have to explain 
to you why I ask any question; but I am going to do you 
the courtesy of telling you this once so we can try to 
wrap this up, okay? One of the issues in this case is 
whether or not the buyers could have closed this 
transaction. When we ask about where the money would 
come from, you point to Mr. Mosell. When we've asked 
Mr. Mosell, at least the written discovery, he's pointed 
in part to Polo Cove. Obviously, this information has 
been disclosed to you, and that's why it's relevant. 
We can make it go in ten minutes or two hours, 
whatever you want. Okay? 
So getting back to the question, in that 
second paragraph under "Project Schedule," it says, 
quote: "Construction of the hotel, restaurant, and 
education and conference center is expected to begin in 
the third quarter of2008." Closed quote. 
Do you see that? 
A. I do see that. 
Q. Are you still on that schedule? 
A. We are not on that schedule. 
Q. Do you know what the new schedule is? 
A. Schedule has been pushed back. 
Q. Why has it been pushed back? 
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A. That would be a better question for my 
partner. 
Q. Do you know why it's been pushed back? 
A. It would just be a better question for my --
Q. Mr. Berryhill, answer the question. Do you 
know why it's been pushed back? 
A. I've been in focus on opening a new 
restaurant, so I've pushed back from focusing on Polo 
Cove. For the last six months I haven't even been going 
to the Polo Cove meetings because -- And I'm -- and I'm 
an important part of Polo Cove. But I've had a 
different focus; to make a restaurant successful in a 
new location. So any answer that I'm going to give in 
relation to a recent time line, who's coming in, the 
changes, et cetera, might steer you from the closest 
truth or the truth that you would get much better from 
my partner, Glenn Mosell, who you are deposing next 
week. 
Q. Thank you. Why has the schedule been pushed 
back, if you know? 
A. I don't know. 
Q. Thank you. 
Now, I'm looking at this second-to-the-last 
page of your exhibit. 
A. Okay. 
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1 Q. And under "Ownership and Operations" there are 1 
2 several people listed, including yourself. You see 2 
3th~ 3 
4 A. Yes. 4 
5 Q. Now, how is it that you're "renowned Idaho 5 
6 chef'? Are you a chef, even? 6 
7 A. Excuse me? 7 
8 Q. Are you a chef? 8 
9 A. Yes. 9 
1 0 Q. What does it take to be a chef? This is an 10 
11 honest question. Does it take accreditation, or do you 11 
12 have to graduate from school? 12 
13 MR. CHARNEY: Which page? 13 
14 MR. ROE: Second to last. 14 
15 WITNESS: Have you ever eaten in my 15 
16 restaurant? 1 6 
1 7 Q. (BY MR. ROE) I have not. 1 7 
18 A. That's unfortunate. There's no -- I mean you 
19 can have an accreditation as a chef, can have an 
18 
19 
2 0 accreditation as a developer. What does it take to be a 2 0 
21 billionaire? Would you ask J.R. Simplot what -- I'm not 21 
22 comparing myself to him -- but attack him on what his 22 
2 3 credibilities are, what his accreditation is? He's a 2 3 
2 4 fourth-grade dropout, I believe. 2 4 



























WITNESS: Renowned. Celebrated, famous. 
Synonyms: Famed, distinguished, honored, notable. 
Q. (BY MR. ROE) Are you a famous chef? 
A. Well, maybe you are not in the in crowd. 
Q. Quite possible. 
A. I spent seven years as a TV chef on Channel 7, 
local affiliate here. I have -- I'm asked to give 
graduation inductions. I'm brought to high schools to 
teach people. I'm a GED grad. I'm a celebrity for the 












paint a fricking teapot, whatever that means. So in my 12 
market I'm renowned. I am a celebrity. 13 
14 Q. Okay. 
A. I have the hot restaurant right now. 
Q. Is your new restaurant doing pretty well in 
the new space? 
A. It's doing pretty good. 
Q. Pretty good or well? 
A. It's doing pretty good. 
Q. Making money? 
A. We're enjoying it. 
Q. Are you making money? 
A. We're enjoying it. Now it's my turn. 
Q. Not making any money? 













Any questions, Mr. Charney? 
MR. CHARNEY: Not a one. 
MR. ROE: I wouldn't think. 





STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
I, John E. Berryhill, being first duly sworn on my 
oath, depose and say: 
That I am the witness named in the foregoing 
deposition taken the 30th day of January, 2008, 
consisting of pages numbered 1 to 232, inclusive; that I 
have read the said deposition and know the contents 
thereof; that the questions contained therein were 
propounded to me; that the answers to said questions 
were given by me, and that the answers as contained 
therein ( or as corrected by me therein) are true and 
correct. 
JOHN E. BERRYHILL 
Subscribed and sworn to before me this ___ day 
of . 2008, at _____ _, Idaho. 
Notary Public for Idaho 
Residing at • Idaho. 
My Commission Expires: ___ _ 
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REPORTER'S CERTIFICATE 
ST ATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
I, Debra Burnham, Certified Shorthand Reporter and 
Notary Public in and for the State of Idaho, do hereby 
certify: 
That prior to being examined, the witness named in 
the foregoing deposition was by me duly sworn to testify 
to the truth, the whole truth and nothing but the truth; 
that said deposition was taken down by me in shorthand 
at the time and place therein named and thereafter 
reduced to typewriting under my direction, and that the 
foregoing transcript contains a full, true and verbatim 
record of said deposition. 
I further certify that I have no interest in the 
event of the action. 
WITNESS my hand and seal this 3rd day ofFebruary, 
2008. 
Debra Burnham 
CSR, RPR and Notary 
Public in and for 
the State of Idaho. 
My Commission Expires: 6-30-12 
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"\..., PURCHASE AND SALE AGREF.:Ml<~NT 
Boise, Idaho August 15, 2006 
1. BUYER MOSELL EQUITIES LLC and JOHN BERRYHILL and/or assigns {hereinafter called 
.. "Buyer") ~s to purchase, and BROADWAY PARK, INC. (hereinafter called "Seller") agrees to sell the following 
descnqed real estate I.iereinafter refurred to as "Premises". 
2. PROPERTY ADDRESS AND LEGAL BESCRIP110N. The property commonly known as. 
BROADWAY PARK SHOPPING CENTER. EXCEPTTIIE FIRESTONE PARCEL AND THE COFFEE KIOSK 
DRIVE-THRU MODULAR STRUC11JRE. 
City ofBOISE, County of ADA, Idaho, legally described on Exhfbit A attached. Buyer and Seller authorize Closing 
. . 
Agency to insert and/or correct, over their signatures, the legal description of the property as provided by Seller 
purswmt to Paragraph 6 herein. 
3. PRICE/TERMS. Total purchase price is FIVE MILLION FIVE HUNDRED TIIOUSAND 
DOLLARS ($5,500,000.00). 
A) $50,000.00 Cash down payment, including Earnest Money deposit. 
B) $5,450,000.00 Balance of the purchase price paid as follows: CASH AT CLOSING. 
4. EARNEST MONEY. 
A) Buyer agrees to deposit Earnest Money in the amount of$50,000.00 with the Title 
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DEPOSITION OF GLENN E. MOSELL TAKEN 2-5-08 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN BERRYHILL, an individual, 
and MOSELL EQUITIES, L.L.C., an 




BROADWAY PARK, INC., an Idaho 
corporation, and MICHAEL G. 
MATZEK, an individual, 
Defendants. 
Case No. CV OC 
07-00987 
DEPOSITION OF GLENN E. MOSELL 
FEBRUARY 5, 2008 
BOISE, IDAHO 
BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700 EXHIBIT-----11~-
000579
- -· 
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Page 2 Page 4 
DEPOSITION OF GLENN E. MOSELL 
BE IT REMEMBERED that the deposition of Glenn 
E. Mosen was taken by the Defendants/Counterclaimants 
Michael G. Matzek and Broadway Park, Inc., at the 
offices of Moffatt, Thomas, Barrett, Rock & Fields, 
Chartered, located at IOI South Capitol Boulevard, 10th 
Floor, Boise, Idaho, before Debra Burnham, a court 
reporter and notary public in and for the County of Ada, 
State ofldaho, on Tuesday, the 5th day of February, 
2008, commencing at the hour of 10:00 a.m. in the 
above-entitled matter. 
APPEARANCES: 
For the Plaintiffs/ CHARNEY AND ASSOC IA TES, PLLC 
Counterdefendants By: Mr. Dennis M. Charney 
John Benyhill and 1191 East Iron Eagle Drive 
















Whereupon the deposition proceeded as follows: 
GLENN E. MOSELL, 
a witness having been first duly sworn to tell the 
truth, testified as follows: 
EXAMINATION 
BY MR.ROE 
Q. Hello, Mr. Mosell. How are you? 
A. 1 am good. How are you? 
Q. Good. Will you please state your name and 
address for the record, please, and spell your last 
name? 
A. Glenn -- G-L-E-N-N -- initial E., Mosell; 
M-O-S-E-L-L, 2233 North Aldercrest; Eagle, Idaho. 
15 
For the Defendants/ MOFFATT, THOMAS, BARRETT, ROCK~ 16 
Counterclaimants FIELDS, CHARTERED 
Q. And how long have you resided at that address? 
A. About five years. 
(Whereupon exhibit I was marked for 
identification.) Michael G. Matzek and Mr. Michael 0. Roe 
Broadway Park, Inc.: I 01 S. Capitol Blvd., I 0th Floor 
Post Office Box 829 
Boise, Idaho 83701 





GLENN E. MOSELL PAGE 
By: Mr. Roe 4 
EXHIBITS 
NO. 
1 Subpoena Duces Tecum for Deposition 4 
2 Purchase and Sale Agreement 89 
3 Affidavit of Glenn Mosen 115 
4 Personal Financial Statement, 6-1-07 119 
5 Memorandum for the Record, 6-6-07 128 
6 Personal Financial Statement, 5-17-07 138 
7 2005 1040 Individual Income Tax Return 141 
8 Checking Statement, 8-11 to 9-13-06 143 
9 Checking Statement, 9-14 to 10-12-06 144 
10 Checking Statement, 10-13 to 11-10-06 145 
11 Checking statement, 12-13-06 to 01-11-07 145 
12 Home Federal Statement Summary, 7-30-07 146 
13 Checking Statement, 7-14 to 8-10-05 147 
































Q. (BY MR. ROE) Mr. Mosell, I'm going to hand 
you a document that's been marked as exhibit 1, and ask 
you if you're familiar with that document. 
A. Yes. 
Q. Have you seen that before? 
A. Yes. 
Q. Is that the subpoena duces tecum pursuant to 
which you're appearing today? 
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A. Yes. 
Q. And have you had a chance to review that --
A. Yes. 
Q. -- and discuss it with your counsel? 
A. Briefly. 
Q. Do you have any documents with you today 
pursuant to the subpoena duces tecum? 
A. No. 
Q. Could 1 assume, therefore, that all the 
documents responsive to this subpoena have already been 
turned over to your counsel? 
A. Yes. 
Q. Are you aware of any documents responsive to 
the subpoena that have been turned over at this point? 
A. No. 
Q. Mr. Masell, have you been deposed before? 
A. Yes. 
Q. How many times? 
A. Once. 
Q. Are you generally familiar with the rules of 
depositions? 
A. Yes. 
23 Q. Well, I am just going to hit some of the high 
2 4 points to make today's proceedings more efficient and 
25 pleasurable for all concerned. As you know, there is a 
BURNHAM HABEL & ASSOCIATES, INC. 
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written record being taken of everything that you say 1 documents that you reviewed? 
and that I say; and the court reporter will appreciate 2 A. Just again, briefly; nothing in particular in 
it greatly if you and I speak in complete words and 3 depth. 
sentences and audibly and that we not talk over each 4 Q. Okay. Did you speak with Mr. Berryhill? 
other. Will you agree to that? 5 A. No. 
A. I will. 6 Q. Did you speak with any of the disclosed 
Q. I am going to try to get this deposition done 7 witnesses in this case? 
as quickly as I can today, although I don't know how 8 A. No. 
long it will last. I will take regularly scheduled 9 Q. Mr. Mosell, I'm going to start my questions 
breaks, probably every hour and a half or two; but if 10 with an exploration of your background. My intent is 
you need to take a break at any time before that, please 11 not to embarrass you or to pry into your personal 
feel free. All right? 12 matters for any inappropriate purpose. As you know, 
A. Thank you. Yes. 13 your financial wherewithal, for lack of a better term, 
Q. If you need to speak with your counsel during 14 has been put at issue in this case; so I hope you will 
the deposition, that's fine; but I would appreciate if 15 indulge me. Can you do that? 
you would wait until you have answered the question. 16 A. Fair enough. 
Will you do that? 17 Q. Let's start with just your background. If you 
A. Yes. 18 can, tell me where you were born, where you went to higr 
Q. In other words, please don't confer with your 19 school, college, et cetera. Just kind of walk me 
counsel until you have, if there is a pending question. 20 through. Give me some dates. If necessary I will come 
A. Okay. 21 back and fill in the blanks. 
Q. If I ask a question and you don't understand 22 A. I was born in Stuttgart, Germany. My father 
it, will you please ask me to rephrase it or restate it? 23 was in the military; grew up in southern California, the 
A. Yes. 24 high desert, Apple Valley. Went to Victor Valley High; 
Q. The purpose of a deposition is to discover 25 graduated, moved to Newport Beach. 
Page 7 Page 9 
facts; and therefore, I want you to tell me everything 1 Q. Let's throw some dates in there, Mr. Mosell. 
that you know or can remember or can point to with 2 Please tell me when you were born. 
respect to any particular question. Will you do that? 3 A. I was born in 1963, graduated from high school 
A. Yes. 4 1981. 
Q. And I am sure that you appreciate the 5 Q. Go ahead. Thanks. 
importance of being truthful, and you understand that 6 A. 1982 I went to Orange Coast College. Again 
you are under oath. And will you agree to answer every 7 lived In Newport Beach for one year. I put myself 
question fully and truthfully? 8 through college, worked my way through college; worked 
A. To the best of my ability, yes. 9 in restaurants as a waiter and manager. Again, one year 
Q. If after you have answered a question, 10 in Newport Beach; Orange Coast College. Moved to San 
something occurs to you later and you want to add to the 11 Diego. Went for one year to San Diego State, was 
question, please let me know; and I will certainly 12 pre-business, San Diego State. The following year I 
accommodate you. All right? 13 went to UC San Diego; University of California San Dieg< 
A. Thank you. 14 for two years and one quarter, and graduated with an 
Q. Mr. Mosell, other than speaking with Mr. 15 economics degree in 1985; bachelor's in economics. 
Charney prior to this morning's deposition, did you 16 Q. Let me stop you, Mr. Mosell. What did you 
speak with anyone or do anything else in preparation for 17 study at Orange Coast? 
your deposition? 18 A. General education. 
A. No. 19 Q. And did you receive a degree from there? 
Q. Did you review any documents? 20 A. No; one year. 
A Briefly. 21 Q. You said you worked your way through college. 
Q. What did you review? 22 Was that exclusively in restaurants or did you work in 
A E-mails from Mr. Matzek, purchase-sale 23 any other business capacity, real estate related 
agreement, legal documents pertaining to this case. 24 occupations? 
Q. Do you recall any particular documents, legal 25 A. All through college? 
~., ' 
BURNHAM HABEL & ASSOCIATES, INC. 
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Q. Yes. 1 
A. Predominantly restaurants. I worked briefly 2 
scuba diving, cleaning boat bottoms in Newport Beach. 3 
Worked in San Diego for Centro, which was a genetic 4 
biotech research firm, as a research assistant while 5 
attending UCSD. That's where I first learned an 6 
amoeba's much like development. 7 
Q. Good. So you graduated from San Diego State? 8 
A. No. I attended one year at San Diego State. 9 
Then my final two years and one quarter were at 10 
University of California San Diego, which is located in 11 
La Jolla. 12 
Q. UC San Diego? 13 
A. Yes. 14 
Q. What year did you graduate? 15 
A. 1985. 16 
Q. Your degree was in economics? 1 7 
A. Bachelor's in economics, yes. 18 
Q. Great. Do you have any postgraduate degrees? 19 
A. I do not. 20 
Q. Tell me about any training or certifications 21 
that you received after your college degree in 1985, 22 
please. 23 
A. Well, I traveled a bit after graduation. 2 4 
Traveled to Japan, spent the summer there. Entertained 2 5 
Page 11 
1 the notion of a trading company, Japan/US import-export. 1 
2 I later, in 1987, went to work for Prudential and 2 
3 Prudential-Bache -- B-A-C-H-E -- and explored a 3 
4 financial services stockbroker career. I do have a 4 
5 Series Six securities license from that time frame, and 5 
6 an insurance license. 6 
7 Q. Are those active or inactive? 7 
8 A. I don't know that they ever expire, but 8 
9 haven't practiced since. 9 
10 Q. So I appreciate that information, but my 10 
11 original question was any certifications or training 11 
12 after your graduation in 1985; and your response to that 12 
13 question would be the Series Six securities license and 13 
14 an insurance license? 14 
15 A. Um-hmm. 15 
16 Q. Is that "yes," sir? 16 
17 A. Yes. 1 7 
18 Q. Anything else besides those two? 18 
1 9 A. In 1988 I received my real estate license. 1 9 
2 0 The first was an agent's license. I later received my 2 0 
2 1 California broker's license. 2 1 
22 Q. What is the status of those two designations? 22 
2 3 A. Inactive. 2 3 
2 4 Q. Any other certifications or designations? 2 4 
2 5 A. I have a Colorado real estate broker's 2 5 
license. 
Q. And the status of that license? 
A. Inactive. 
Q. Anything else? 
A. I believe that's it. 
Q. With respect to those five certifications; 
Page 12 
i.e., the securities license, the insurance license and 
the three real estate licenses, were you ever the 
subject of an investigation, complaint or inquiry by a 
governing agency? 
A. Well, you mentioned a lawsuit in San Diego in 
one of your previous inquiries. And that occurred while 
I was employed by Sperry Van Ness, so would you like ill( 
to go back and talk about how I went into the real 
estate business or go right to that lawsuit'i 
Q. I am going to come back to your employment 
history. The question was any investigations, inquiry 
or complaints by a regulatory agency with authority over ' 
one of those five licenses that you mentioned. 
A. Answer would be no. 
Q. No. All right. Now, you started to tell me 
about a lawsuit. Did that -- Was that -- Were those 
private parties or was that brought by a state agency? 
A. Private parties. 
Q. We will come back to that. So your answer is, 
Page 13 
with respect to your professional or occupational 
licenses, you have not been the subject of an 
investigation or inquiry, to your knowledge? 
A. Correct. 
) 
Q. Have you ever been convicted of a felony? I! 
A. No. 
Q. Ever been charged with a felony? 
A. No. 
Q. Are you manied? 
A. Yes, sir. 
Q. What is your wife's name? 
A. Mikki -- M-1-K-K-I -- Mosell. 
Q. What is her middle name? 
A. Ann. 
Q. What was her maiden name? 
A. Marsh; M-A-R-S-H. 
Q. And do you have any children? 
A. Yes; three. 
Q. What are their names and ages? 
A. Bradley is 15. Kylie -- K-Y-L-1-E -- is 14. 
Tamber--T-A-M-B-E-R is 10. 
Q. And do they all live with you and your wife? 
A. Yes. 
Q. How long have you and your wife been married? 
A. Since 1988. 
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Q. Where were you married? 1 A. Absolutely. 
A. San Diego. 2 Q. And you moved to the Sperry Van Ness office in 
Q. Where is your wife from? 3 1990; is that right? Or you opened that office? 
A. Born in North Dakota, grew up in San Diego. 4 A. Correct. 
Q. Had she ever lived in Idaho before she moved 5 Q. Were you the only broker in that office? 
here with you? 6 A. I was the first broker. It immediately became 
A. Never. 7 a 25- to 30-man office. 
Q. Does she have relatives in Idaho at this 8 Q. Did you manage that office? 
point? 9 A. I did not manage the office. 
A. No. Well, excuse me. Her parents moved to 10 Q. Who did you report to there7 
Idaho. They followed us up in 2003, I believe. 11 A. Roger Grove, Mark Van Ness, Rand Sperry. 
Q. What are her parents' names? 12 Q. You left in 1992? 
A. Darrell -- D-A-R-R-E-L-L -- Marsh and Patricia 13 A. Yes. 
Marsh. 14 Q. And did you leave under good terms? Or what 
Q. Now, if we can, would you please give me just 15 were the circumstances of your departure? 
a sketch of your employment, professional history. I 16 A. Absolutely. I decided to move on and went 
think you started to do this a moment ago, but please 17 independent, and that same year in '92 moved to Boulder, 
fill in those gaps. 18 Colorado. 
A. In 1988, end of'88 I joined Marcus and 19 Q. Why Colorado? 
Millichap as a sales associate broker. Marcus and 20 A. There was a bit of a commercial real estate 
Millichap is a national firm, strictly investment sales. 21 downturn in Southern California at that time. I was 
They market properties, income-producing properties ol 22 introduced to Colorado by a good friend and client that 
one million to ten million, is really their bread and 23 introduced me to Telluride. We considered moving to 
butter. The La Jolla office was roughly 30 professional 24 Telluride; actually bought real estate in Telluride, but 
full-time brokers, selling only income-producing 25 then explored Colorado and found opportunity and decided 
Page 15 Page 17 
properties; so 1 joined that firm in the end of '88. 1 to move to Boulder instead. 
I worked for Marcus and Millichap for roughly 2 Q. So the answer is, you just liked the area or 
two years, did extremely well. Sold investment 3 was it for the development opportunity or both? 
properties ranging from apartment buildings, retail 4 A. Both. It was definitely a quality of life and 
centers, industrial parks, self-storage facilities, 5 business opportunity. 
mobile home parks. Did extremely well. Moved to a 6 Q. And you moved to Boulder in '92; is that 
competing firm, Sperry Van Ness, based out ofNewpor1 7 right? 
Beach, that had a similar profile; strictly investment 8 A. Correct. 
sales. And I was the first Sperry Van Ness broker in 9 Q. And how long did you stay in Boulder? 
San Diego. I opened that office. Again, did quite well 10 A. We remodeled a home on the river and lived 
as a young investment broker. 11 there for about two years and then moved to Niwot --
And in '92 moved to Boulder, Colorado. I 12 N-I-W-O-T -- just outside of Boulder, and lived there 
continued to broker properties independently. Mosell 13 until 1998. 
and Associates or Mosell and Company. Also formed 14 Q. And how long did you stay in Colorado? 
Mosell Development LLC. Purchased land on my own 15 A. Until 1998. 
account, properties on my own account; entitled, sold, 16 Q. Is that when you moved to Eagle? 
bought and sold properties, and have been continuing 17 A. We actually considered moving back to San 
that activity since '92. 18 Diego full time, and we went back to San Diego in '98 to 
Q. Mr. Masell, who was your direct supervisor at 19 put a toe back in the water, decided there were too many 
Marcus and Millichap? 20 people in California and considered moving back to 
A. Joel Tornebeni. 21 Colorado, but then looked to the Pacific Northwest and 
Q. Would you spell that last name, please. 22 evaluated locations up here, and then moved to Eagle in 
A. T-O-R-N-E-B-E-N-I, I guess. 23 2000. 
Q. Did you leave Marcus and Millichap on good 24 Q. So you lived back in San Diego from '98 to 
terms? 25 2000? 
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A. Correct. 1 apologize; that was 20 years ago. 
Q. What did you do during that time? 2 Q. That was the '88-to-'92 period, right? 
A. I dabbled in brokerage a bit as an 3 A. Correct. 
independent, not in California but on a national level. 4 Q. Ifwe can, let's focus on '92 to '98, that 
I have relationships that utilize my services on a 5 six-year period. What were you doing then? 
national level. 6 A. Well, again, I predominantly bought and sold 
Q. Please elaborate on these relationships that 7 properties on my own account. I purchased a property 
utilize your services on a national level. Who are they 8 outside of Longmont, Colorado, annexed it to the city oJ 
and what type of services do you provide? 9 Longmont; rezoned, subdivided, brought utilities in. 
A. I mentioned that I brokered self-storage 10 And that was my primary activity in Colorado. I 
facilities and mobile home communities. I actually 11 represented Engle Homes as a consultant. They were a 
represented some large syndications in the purchase of 12 production homebuilder looking to enter the Longmont 
self-storage and mobile home communities, and they were 13 market, and I did some consulting for them. 
buyers on a national level; so I would represent them in 14 Q. Spell that, please; what homes? 
those purchases. 15 A. E-N-G-L-E Homes out of -- They're based out of 
Q. During this period from 1998 to 2000? 16 Florida, but then a production homebuilder out of 
A. There were a few transactions during that time 17 Denver. 
period, yes. 18 Q. So the Longmont project: How did you refer to 
Q. Who were the principals of these syndications? 19 that, the property that you had entitled and subdivided? 
A. Mark Coleman was one primary purchaser of the 20 A. How did I refer to it? 
syndication. He runs a large investment firm out of 21 Q. Yeah. Was it the --
Vancouver, British Columbia. 22 A. Sugar Mill Village. 
Q. Could you spell Mr. Coleman's last name, 23 Q. Sugar Mill Village? 
please. 24 A. Uh-huh. 
A. C-O-L-E-M-A-N. 25 Q. How long did you work on it? 
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Q. And he's based in Vancouver? 1 A. I'm sorry; it was Mill Village. 
A. Yes. 2 Q. Mill Village? How long did you work on the 
Q. What is the name of his company, ifhe has 3 Mill Village project? 
one? 4 A. From '94 to '98. 
A. May have been Coleman Properties. 5 Q. And was that project successful? 
Q. Who else did you work for during that '98 to 6 A. Yes. It was. It had some delays to it. I 
2000 period besides Mr. Coleman, for or with? 7 had some partners that I eventually sold out to, to 
A. Well, let's see. Berle Boswell out of Bossier 8 complete the project. 
City, Louisiana. Probably did ten million dollars' 9 Q. Why did you sell out to those partners? 
worth of transactions with Berle during that time 10 A. The project was a little ahead of its time. 
period. He bought, sold, refinanced mobile home parks, 11 And to allow them to move forward with the project, we 
self-storage facilities; refinanced a single-tenant 12 had differences of opinions; so I let them move forward 
retail building. It was a Sports Authority in Bossier 13 Q. I'm sorry. You referred to it as the Mill 
City, Louisiana. It was a five-million-dollar 14 Valley project? 
transaction. 15 A. Mill Village. 
Q. Besides Mr. Coleman and Mr. Boswell, who else? 16 Q. Mill Village project. Describe briefly the 
A. During that time period those would be primary 17 Mill Village project. 
clients. There were Chris Komoto was - Excuse me. 18 A. It began as an 80-acre mixed use PUD that had 
That wasn't during that time period. 19 a neotraditional residential component and a village 
Q. Let's expand the time period, then, back prior 20 town center, also an industrial component that - I 
to 2000; and I'm trying to get a feel of your experience 21 brought GT Bicycles in as our first tenant. We brought 
with commercial real estate. So that's the sort of 22 the road and utilities in for GT Bicycles. 
thrust ofmy questions. 23 Q. Please give me an idea of the amount of money 
A. Again, through Marcus and Millichap and Sperry 24 and the value involved. How big a deal was it? 
Van Ness there were dozens of transactions, so I 25 A. The -- It had a hundred-some single-family 
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1 homesites, had roughly 40 acres of commercial and 1 
2 industrial. Had multifamily component, 15 acres, 200 2 
3 units? And again, I took it through the entitlement 3 
4 process on my own and then we eventually sold the paper 4 
5 platted. 5 
6 Q. Who were your partners in that project? 6 
7 A. I only had Roger Pomaineville as one partner. 7 
8 Q. Will you spell that, please. 8 
9 A. P-O-M-A-I-N-E-V-I-L-L-E. 9 
1 0 Q. So he was your only partner in that deal? 1 0 
11 A. Originally he was not my partner. He later 11 
12 bought into the project. 12 
13 Q. Who were your partners prior to that? 13 
14 A. None. 14 
15 Q. You said that you had some differences of 15 
16 opinion. Remember that? 16 
1 7 A. Um-hmm. 1 7 
18 Q. Who were the differences of opinion with? 18 
1 9 A. Roger. 1 9 
2 0 Q. What were they about? 2 0 
21 A. The sale of the homesites to a homebuilder 21 
22 that wanted to modify the neotraditional character that 2 2 
2 3 was planned and approved. Basically allowing a 2 3 
2 4 homebuilder to move the garages forward, for example, 2 4 
2 5 versus having them set back away from the street. That 2 5 
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1 was the primary consideration. There were some delay: 1 
2 with the city over road realignment and sewer access, S< 2 
3 there was pressure to modify the concept plan to move 3 
4 forward. 4 
5 Q. To accommodate the city's request? 5 
6 A. No. The delays just gave incentive to then 6 
7 sell quickly rather than hold the course with the design 7 
8 that we had originally come up with. B 
9 Q. Mr. Mosell, your testimony was originally, 9 
1 O with respect to this Mill project, that you were the 1 O 
11 sole owner/developer; is that correct? 11 
12 A. I started the project as the sole 12 
13 owner/developer of the project. 13 
14 Q. And how long did you proceed as the sole 1 4 
15 owner? 15 
16 A. First year and a half. 16 
1 7 Q. So a year and a half into the project you sold 1 7 
18 an interest to Mr. -- is it Pomaineville? 18 
19 A. Pomaineville. 19 
20 Q. Is that correct? 20 
21 A. Correct. 21 
22 Q. And what percentage of the project did you 22 
23 selltohim? 23 
24 A. Fifty percent for $600,000. 24 




Q. How much longer after that was it before he 
bought you out completely? 
A. Well, it would have been '98. 
Q. Well, you were the sole owner for 18 months, 
right? 
A. Yes. 
Q. And at the 18-month point Roger bought fifty 
percent, right? 
A. Correct. 
Q. How many months after that 18-month point die•· 
he buy the remainder of the project from you? 
A. We financed much of the property over the 
course of -- between, say, '95 and '98. That happened 
in '95; so it would be a three-year period that equity 
was pulled out of that property over that three-year 
period. That was the basis of my buyout at that point. 
Q. Just so I understand it, after Roger bought in 
a year and a half into the project, he had bought you 
out completely over the next 36 months? 
A. Correct. And basically I realized the other 
half of my profit over that three-year period through 
sales and financing of the project. Roger then assumed 
all of that debt in 1998 to complete his purchase. So I 
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received equity out of that project between '95 and '98. 
Roger then assumed the financing at the end. 
Q. And when did the differences of opinion arise? 
Was that at the 18-month point or three years? 
A. No. Really, the last year of the project. 
Q. Did those differences of opinion ever rise to 
the level of threats, legal or otherwise? 
A. No. 
Q. There was no litigation, I assume? 
A. No. 
Q. Did you and Roger leave on good terms? 
A. Yes. 
Q. So you testified previously that you and your 
wife and your family returned to or came to Eagle, 
Idaho, in 2000; is that correct? 
A. Correct. 
Q. And what did you do when you got to Idaho? 
A. I continued to broker some properties on a 
national level on the side. I continued to look for 
opportunities on my own account to purchase and sell 
real estate. I bought and sold a piece of ground in 
Eagle that is now Storage 55. 
Q. I'm sorry; was that Storage 55? 
A. Yeah. I designed and entitled that 
self-storage facility. Titled it through the City of 
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Eagle. 1 
Q. Was that a successful project for you? 2 
A. I sold the property with construction plans 3 
and entitlements and someone else built the project. 4 
Q. Did you make money on that project? 5 
A. I did. And that's actually an example of 6 
Mosell Equities contracting to purchase a property, 7 
entitling the property, enhancing the value, purchasing 8 
it for roughly 400,000, selling it for roughly 600,000; 9 
and that was through an assignment of a contract, not a 10 
formal close. It's not something I always do. It was 11 
done there. 12 
I looked to be a part of a property in Cascade 13 
which was 500 acres overlooking the golf course in 14 
Cascade. My Realtor was a day late in bringing it to my 15 
attention. I was introduced to the party that had it 1 6 
under contract. That would be the Blaser brothers; Lcor 1 7 
and Bruce Blaser. I did not know them. But we went 18 
under contract with them to codevelop that property. 
That's my only other lawsuit that I've really been 
involved in. 
Q. Well, let's come back to that. That's the 
Iron Horse Development, correct? 
A. Correct. 









terms of chronology on that period of time, 2000 to the 1 
present. Obviously, we are going to talk about the 2 
Broadway Park project at length; but I want you to tell 3 
me about other projects that you worked on in that 4 
eight-year period besides Broadway Park and besides Polo 5 
Cove. So you've mentioned one, Storage 55; is that 6 
correct? 7 
A. Correct. 8 
Q. That was a storage, self-storage facility that 9 
you designed and entitled; is that correct? 10 
A. Correct. 11 
Q. Then you sold the contract? 12 
A. And plans and entitlements. 13 
Q. Who did you sell it to? 14 
A. Can't recall his name. 15 
Q. And you sold it for 600,000? 16 
A. Um-hmm. 1 7 
Q. And you paid 400,000. You had a 400,000 18 
investment? 1 9 
A. Correct. And then he turned around and sold 2 0 
it for 800,000 to another party that actually built it. 21 
Q. What year was that? 22 
A. Drake was his name. 2 3 
Q. Drake was your purchaser? 2 4 
A. Yes. 25 
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Q. What year was that transaction? 
A. 2005. 
Q. 2005? What other projects did you work on in 
that time period besides Broadway Park, besides Polo 
Cove, besides Iron Horse? 
A. None locally. Again, I did represent Mark 
Coleman through a few purchases in Texas. 
Q. Were those mobile home parks? 
A. Yes, they were; and Arizona. Excuse me. 
Q. Mobile home parks there too? 
A. Yes. 
Q. Did you do any other work with Mr. Boswell 
during this period 2000, 2008? 
A. Yes. Some of those transactions that I 
mentioned previously were during that time frame, no1 
just during the '98-to-2000 period. 
Q. But again, mobile home parks? 
A. And retail and self-storage. 
Q. Tell me about the retail. 
A. That was that. 
Q. Single tenant? 
A. Single tenant academy; sports academy. 
Q. All right. So tell me about the Iron Horse 
deal. I understand that you were involved in it. You 
said "a lawsuit." I don't know ifit was a lawsuit or 
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arbitration or what it was; but I'm sure you will tell 
us about that, if you would, please. And you can start 
with when it was and who were involved and what properti 
and what happened, if you would, please. 
A. I believe it was -- I believe it was 2004 that 
we originally entered into an agreement with the 
Blasers, and it took roughly two months to get into bed 
with them and 18 months to get out of it. And it was 
dishonesty on their part that prompted me to exercise my 
buy-sell clause in our agreement. And they acted badly. 
The arbitrator agreed that they acted badly, and that my 
economic rights were upheld by the judge; and I was 
awarded a million five. And I should say that was to an 
entity, Cascade Land and Leisure; not Mosel! Equities or 
Glenn Mosell. And I shared some of those proceeds with 
two partners, two financial partners in that deal; Larry 
Leasure and Don Simplot. 
Q. So the total award was approximately 1.5 
million; and you said you, quote, "shared the proceeds" 
with Mr. Leasure and Mr. Simplot. Is that correct? 
A. Correct. 
Q. What amount did each of them get? 
A. Four hundred thousand total to the both of 
them. 
Q. Leaving 1.1 for you? 
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A. Correct. 1 
Q. And what year was the arbitration award made? 2 
A. I believe it was '85. 3 
Q. I'm sorry? 4 
A. I believe it was 2005. 5 
Q. And the award was made to an entity owned by 6 
you or controlled by you? 7 
A. Correct. 8 
Q. And the name of that entity was Cascade Land 9 
and Leisure; is that right? 10 
A. Correct, and Glenn Mosell and -- two accounts 11 
of Glenn Mosel!. 12 
Q. Tell me about Cascade Land and Leisure. Wha 13 
form of entity was that and who owned it? 14 
A. It was an LLC. I was the managing member. 15 
Q. And who were the members? 16 
A. Just Glenn Mosell. 1 7 
Q. So you were the sole member? 18 
A. Correct. 19 
Q. ls that entity still in existence? 2 0 
A. It is not. 21 
Q. You dissolved that entity? 22 
A. Correct. 2 3 
Q. Was that entity formed in 2004? 24 
A. I believe it was. 2 5 
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1 Q. You dissolved it when, if you know? 1 
2 A. I think it dissolved in 2005. I didn't renew. 2 
3 Q. It was administratively dissolved? 3 
4 A. I believe so. 4 
5 Q. Now, this Iron Horse project: Without getting 5 
6 into the minutiae, generally what was the deal with the 6 
7 Blasers that led to the lawsuit? I mean I think you 7 
8 described it as a codevelopment; but could you be a 8 
9 little more specific, please. 9 
10 A. They were partners acting badly, not 10 
11 disclosing their activities. l offered to buy them out 11 
12 or they could buy me out. I exercised our buy-sell 12 
13 clause. Apparently we needed an arbitrator to enforce 13 
14 that because they were unreasonable in honoring that 14 
15 buy-sell clause. 15 
16 Q. So you had a - Your company, Cascade Land and 16 
1 7 Leisure, had an agreement with some entity controlled by 1 7 
18 the Blasers, right? 18 
1 9 A. The property was controlled by the Blasers, 1 9 
2 0 and we formed an LLC; Iron Horse Ranch, I believe. And 2 0 
2 1 we had an operating agreement. That operating agreemen 2 1 
2 2 had a buy-sell clause. 2 2 
2 3 Q. That was the buy-sell clause that you just 2 3 
2 4 referred to? 2 4 
25 A. Correct. 25 
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Q. During the pendency of the transactions 
something happened that created a dispute; is that 
correct? 
A. Correct. 
Q. And your allegation is it was dishonesty or 
bad acts by the Blasers, correct? 
A. Correct. 
Q. What is it that they did exactly or generally? 
l don't care about all the details, but you said they 
were concealing something. 
A. They used the property in Cascade, of which I 
was fifty percent member of that controlling entity, to 
further their relationship with Nicklaus Golf Course, 
Nicklaus Academies, to further their relationship in the 
Eagle Legacy Golf Course proposal that had the Nicklaus 
Golf Course, that same time frame. I don't know if you 
recall. And again, they were concealing information; 
therefore, I offered to buy them out or they could buy 
me out. It's not too complicated. 
Q. And ifl understand you correctly, the 
information they were concealing is that they were 
misusing their position in the LLC to advance their own 
interests --
A. Correct. 
Q. -- without regard to yours --
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A. Correct. 
Q. -- in a nutshell? 
A. Correct. 
Q. And why did you give Larry Leasure and Don 
Simplot 400,000 of the arbitrator's award? 
A. They were my financial partners on the 
purchase and the buyout of that property. I offered to 
-- Well, basically they were willing to finance the 
project, seven million dollars. We ended up not closing 
on that, but they were my financial partners on the 
deal. 
Q. So did you pay them pursuant to a contract or 
was it just a goodwill gesture on your part? 
A. Goodwill gesture on my part. 
Q. You weren't contractually obligated to pay 
them anything? 
A. Correct. 
Q. How did you come up with that amount, 400,000? 
A. It was roughly fifty percent less my costs 
incurred. 
Q. So-
A. And a slight discount to that. l mean it was, 
again, a fair dealings, goodwill gesture. There was no 
formula to it. 
Q. So if I understand you correctly, the 
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arbitrator award was roughly 1.5 million. This was a 1 multiple single-tenant leased properties. 
function of first you deducted your costs of the 2 Q. Tell me about some of those representative 
litigation and arbitration -- 3 transactions; when and where and who, please. 
A. Um-hmm. 4 A. Again, I can't recall the names of the 
Q. -- is that correct? 5 properties; but Glass House Square was one in San Diego 
A. Correct. Yes. 6 that was marketed. There were other small strip centers 
Q. And then from that you paid them roughly fifty 7 in San Diego. 
percent of the net remaining amount? 8 Q. Let's talk about -- Is it Glass House Square? 
A. With a further discount because I did most of 9 A. Yes. 
the work. 10 Q. That's in San Diego? 
Q. I understand. How much was the, quote, 11 A. Yes. 
further discount? 12 Q. That's a multitenant shopping center? 
A. Couple hundred thousand. 13 A. Yes. That was marketed in '91 ; '90 and '91, 
Q. Couple hundred thousand? 14 and did not sell under our co-listing of it. But that 
A. Yeah. 15 was a roughly 12-million-dollar retail center in San 
Q. So does that mean your costs were roughly 16 Diego on Rosecrans. 
eight hundred, nine hundred thousand? 17 Q. And your company listed it as the seller? 
A. No. So, say a million five. Say my costs 18 A. Correct. 
were 300,000. That would leave a million two. If we 19 Q. But it did not sell? 
split that two ways, it would be 600,000 each. Further 20 A. Correct. 
discount would bring that down to 400,000. 21 Q. Can you give me any other representative 
Q. I see. Thank you. And just to clarify, your 22 transactions? 
prior testimony is that money was paid to your LLC, 23 A. There were small industrial in El Cajon, in 
which was Cascade Land and Leisure? 24 the million to -- or let's say -- I'm saying million two 
A. Yes, but then deposited in Mosell Equities. 25 was probably the sales price. 
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Q. And that would have been in 2005? 1 Q. Is that one to two million? 
A. Correct. 2 A. No; it was 1.2 million. 
Q. Do you have an operating agreement for Cascade 3 Q. Okay. And these were small industrial sites? 
Land and Leisure? 1 realize this is all now dissolved, 4 A. Multitenant industrial park, or there was 
but did you? 5 another mixed-use office over retail, and also apartment 
A. Did not. It was a single member; single. 6 over retail; small properties that I personally had 
Q. Was that a pass-through entity for tax 7 listings of. There were multiple properties listed by 
purposes? 8 the company that we were aware of, or maybe presented ar 
A. It was. 9 offer on that property but the offer wasn't accepted. 
Q. Mr. Mosell, obviously, the property that's at 10 Q. Well, I appreciate that, Mr. Mosell; but I'm 
issue in this case is a multitenant shopping center, 11 less concerned about properties that maybe Sperry Van 
right? 12 Ness or Marcus Millichap listed. I'm talking about your 
A. Correct. 13 experience, ifwe could focus on that, please. 
Q. Would you please tell me about all of your 14 A. That is part of my experience. When you're 
experience and all of your background with multitenant 15 representing a buyer to purchase a property, whether 
shopping centers, whether the purchase, sale or finance 16 it's your listing or not, that is part of that 
thereof? I want to get a feel for what you know about 17 experience. 
this type of property. 18 Q. Okay. 
A. Again, through the extensive training with 19 A. So--
Marcus and Millichap and Sperry Van Ness at the 20 Q. That's fair. So if - My question is: Please 
beginning of my real estate career. 21 give me a full description, a full and complete 
Q. 1988 to 1992? 22 description of your experience and background with 
A. Correct. And several transactions relating to 23 multitenant shopping centers. That was the question. 
industrial or retail properties, which really are very 24 Right? 
similar in multitenant leased properties, as well as 25 A. Um-hmm. Yes. 
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1 Q. And you mentioned one, the Glass House 
2 Square --
3 A. Yes. 
4 Q. -- in San Diego? 
5 A. Yes. 
6 Q. That was one example. Can you give me, 
7 starting with those examples that are most similar to 
8 the Broadway Park Shopping Center, can you give me an) 
9 others, please? 
10 A. Other than evaluation of many strip centers 
11 that were in the Marcus and Millichap or Sperry Van Ness 
12 network, I did not specialize as a retail person. My 
13 specialization evolved to -- In the beginning it was 
14 apartment sales; fifty, hundred, two hundred-unit 
15 apartment projects. Later, self-storage and 
16 manufactured home communities and large-scale 
1 7 communities of one hundred, two hundred, three 
18 hundred-unit communities were my specialty. 
19 Q. Thankyou. 
2 O Mr. Mosell, let's shift gears a little bit, if 
21 we may; and I'd like to ask you a series of questions 
22 about your relationship and history with John Berryhill. 
23 Okay? 
24 A. Okay. 
2 5 Q. Tell me -- Just give me a chronology of when 
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1 you two met and how you've been involved; and then I'll 
2 come back and try to fill in some gaps, please. 
3 A. In 2005 I -- Mosell Equities secured a 
4 purchase of a vineyard on Homedale Road, and then went 
5 under contract on several adjacent properties to that 
6 vineyard. My vision to build a restaurant in the Idaho 
7 wine country on that site prompted me to contact John 
8 Berryhill for the first time. He was actually my first 
9 choice as the celebrity chef in town with the right 
10 flair, to anchor my wine country restaurant idea. 
11 I gave him a call. It was a couple of weeks 
12 before he called me back. Apparently developers call 
13 John all the time wanting him to open a new restaurant 
14 here or there. The reason he called me back was because 
15 it was the wine country notion that intrigued him. He 
16 didn't know me at the time. We met. I took him out to 
1 7 the property that same day. He said he was in. He was 
18 interested, wanted to be a part of it. Since then we've 
19 become good friends and business partners. I've 
2 0 purchased or have agreed to purchase fifty percent of 
2 1 his restaurant and catering operations. I've made 
2 2 payment in the form of a loan to Berryhill and Company; 
2 3 and as we work with our tax attorneys and consultants to 
2 4 structure the right entity for partnership, we'll move 




















































Do you want me to talk about moving the 
restaurant downtown or hold off on that? 
Q. Thanks. We'll get to that. Let me just make 
sure I understand. So you testified about you securing 
a vineyard on Homedale Road, and I assume that's the 
concept or vision that eventually became known as Polo 
Cove? 
A. It was the beginning of Polo Cove, yes. 
Q. That was in 2005, right? 
A. Correct. 
Q. Can you give me a month, please. 
A. I believe it was April of 2005 that I first 
contracted. 
Q. Do you remember who the selling party was on 
that vineyard? 
A. That would have been Mr. Ellenburg, a dentist 
in Anchorage, Alaska. He was represented by Prudential 
Jensen Realty; Steve Jensen, broker, Kathy Smith, 
Realtor agent. 
Q. And after you secured that property and, I 
think, some adjacent property, or at least secured 
contracts or options to purchase the property, you 
contacted Mr. Berryhill; is that correct? 
A. Correct. 
Q. Do you remember when you first contacted Mr. 
Page 41 
Berryhill? 
A. It was that summer. I do not recall which 
month. 
Q. So the summer of 2005? 
A. Yes. 
Q. And in between the summer of 2005 and the 
summer of 2006 when you -- your company and Mr. 
Berryhill entered into the contract to purchase Broadway 
Park Shopping Center, tell me about the evolution of 
your relationship with Mr. Berryhill relative to his 
restaurant and Polo Cove, if you would, please. So 
we're talking that time period summer of'05 to summer 
of '06, but not getting into Broadway Park yet. 
A. Again, John as a restaurateur, we looked to 
him as a consultant to design a wine country restaurant; 
seating, layout. Worked with Sherry McKibben, 
architect; also Andy Erstad and Ken Reed, architects. 
And we have now a restaurant designed for Polo Cove. 
Q. Okay. Again, though, with respect to that 
period of time from the summer of'05 to the summer of 
'06, tell me about what it is that you wanted from and 
offered to Mr. Berryhill and vice versa. And again, 
obviously, as you know, it becomes important for this 
lawsuit; but I want to understand that background, 
please. 
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A. I was tapping into his expertise, using him as 1 
a consultant to design a wine country restaurant. That 2 
was the focus of our relationship. We discussed further 3 
involvement in the Polo Cove project beyond just being f 4 
restaurateur. So there is value that if a restaurant is 5 
built in a vineyard, the surrounding property's value is 6 
enhanced. I introduced that concept to John, that he 7 
could then participate in some of those profits beyond 8 
daily restaurant operation and cash flow. 9 
Q. Do you mean by that that Mr. Berryhill would 10 
purchase land around the restaurant or in the project in 11 
general, and that land would appreciate in value and 12 
thereby accrue to his benefit? 13 
A. No. 14 
Q. Okay. 15 
A. That merely by him branding the restaurant, 16 
overseeing those operations, with really no need for him 1 7 
to invest his own monies in that real estate, that he 18 
would enhance the value of the surrounding vineyard and 19 
uses. Selling a homesite in the boonies without any 2 0 
services around it is different than selling a homesite 21 
walking distance to a wine country restaurant. So we 2 2 
discussed ways of compensating John Berryhill for his 2 3 
talents, his culinary talents, his name recognition, his 2 4 
personality and flair as a restaurateur. It was not 2 5 
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1 required that he build the restaurant himself or invest 1 
2 monies to participate in that enhancement of value to 2 
3 real estate. 3 
4 We then discussed during that time period, 4 
5 time allocation of his services. Ifl take him from his 5 
6 catering and downtown restaurant efforts out to Polo 6 
7 Cove, what would the compensation formula be; how mud 7 
8 time would he have to dedicate to Polo Cove versus his 8 
9 downtown restaurant endeavors? That was the evolution 9 
10 of which it made sense for me to buy into Berryhill and 10 
11 Company so that there was no competing activity. It's 11 
12 all blended, that Mosell business into Berryhill. We 12 
13 talked about Moberry Ventures as that entity, and that 13 
14 entity would operate a restaurant downtown; would 14 
15 operate a restaurant at Polo Cove. And we'd operate 15 
1 6 catering businesses around the valley, services. 16 
1 7 Q. Well, let me ask you to please fo11ow up on 1 7 
18 that, 'cause I think I understand you correctly, that 18 
1 9 Mr. Berryhill had his name recognition and his flair and 19 
2 0 his culinary talents to offer to Polo Cove, right? 2 0 
21 A. Correct. 21 
2 2 Q. Although it doesn't sound like you 2 2 
2 3 contemplated his, Mr. Berryhill's, that is, direct 2 3 
2 4 investment in Polo Cove; you wanted to compensate him 2 4 
2 5 somehow -- 2 5 
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A. Correct. 
Q. -- is that correct, for his time? 
A. Correct. 
Q. And in order to eliminate any competition, as 
you put it, or tension between his various activities, 
you undertook some sort of blending of operations; is 
that right? 
A. Exactly. 
Q. Please describe for me the contracts and legal 
agreements that memorialize that blending, please, and 1 
that relationship. 
A. Trout Jones had put together documents for 
Moberry Ventures, Inc., that we never finalized. 
Q. Why were they not finalized? 
A. Our focus was opening the restaurant downtowr ( 
at the Plaza 121 during the second half of 2006, and we . 
just haven't gotten to finalization of that Moberry i 
entity. In lieu ofmy purchasing equity, I have loaned 
Berryhill and Company $385,000. 
Q. Mr. Mosell, you said in lieu of the purchase 
of equity you have loaned Berryhill $385,000. Do you 
mean that as a permanent substitute or is that an 
interim? 
A. Interim substitute. 
Q. Well, going back to my last question, I asked 
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you to describe all of the legal documents that 
memorialize this blending of operations; and I believe 
your answer was "Well, we just haven't done it yet"? 
A. Correct. 
Q. Is that correct? 
A. Correct. 
Q. But you have loaned him $385,000? 
A. Correct. 
Q. Is that pursuant to a promissory note? 
A. Pursuant to a handshake and checks. 
Q. Is that loan secured in any way? 
A. It is not. 
Q. And you know what I mean by "secured"? 
A. No formal note. 
Q. And what has Mr. Berryhill done with that 
$385,000? 
A. Gave 60,000 of it to Michael Matzek to pay off 
equipment, and much of it was spent for the new 
restaurant at Plaza 121; tenant improvements, moving 
expenses, ramping up the business. And he's doing quit~ 
well there. I should say I, on good faith, also 
cosigned on the lease with Mr. Berryhill with Tomlinsor 
and Associates. 
Q. Did you do that in your personal capacity or 
through Mosell Equities? 
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A. Through Mosell Equities. 1 purchase of equipment to move forward from his Broadwa 
Q. So you're not on the lease personally? 2 Park obligations. 
A. Correct. 3 Q. You testified that 60,000 was used to pay Mr. 
Q. When you say Mr. Berryhill's -- 4 Matzek on an existing note for equipment that Mr. 
A. I take that back. I think there's personal -- 5 Berryhill had purchased from Mr. Matzek some time ago, 
even signing as Mosell Equities, I think there's 6 correct? 
personal guarantee behind that as well. 7 A. Yes. 
Q. A formal personal guarantee in writing on -- 8 Q. Sixty thousand? 
A. On the lease, yes. 9 A. Yes. 
Q. Are you sure or are you speculating? 10 Q. Was there payment of other debt? 
A. I'm speculating, but I think there was 11 A. Yes. You'll have to look at the books to see 
personal guarantees involved. 12 who the obligations were to. There were several small 
Q. It's your understanding that you've personally 13 obligations that were cleaned up. 
guaranteed that the -- 14 Q. Do you remember the approximate amounts? 
A. Correct. 15 A. Seventy-five thousand, perhaps. 
Q. You said that you thought Mr. Berryhill's new 16 Q, Do you remember who any of those creditors 
venture downtown -- I think -- is it Plaza 21? 17 were? 
A. 121. 18 A. Not by name. Some were equipment and 
Q. -- was doing quite well, you said? 19 obligations and such. I don't have that; sorry. 
A. Yes. 20 Q. Is your understanding they were all related to 
Q. Tell me why you say that. 21 Mr. Berryhill's restaurant or catering business? 
A. We are on track for roughly three million 22 A. Yes. 
dollars in sales. The buy-in is, that I made, is based 23 Q. They weren't personal? 
on gross sales of two to four million dollars; and Mr. 24 A. There may have been some personal aspects to 
Berryhill is on track for accomplishing those sales of 25 those obligations. It's not my concern. 
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two to four million dollars annually. 1 Q. So there was a repayment of Mr. Matzek. There 
Q. Mr. Masell, you have quite a bit of experience 2 was a payment of some of this indebtedness, both for the 
in business, right? 3 restaurant and Mr. Berryhill personally; and the 
A. Fair amount. 4 remainder of the money was spent on tenant improvements'l 
Q. And you've made a loan to this restaurant in 5 A. There was a hundred-some thousand dollars for 
the amount of $385,000, right? 6 tenant improvements. 
A. Correct. 7 Q. How was the remainder of the money spent? 
Q. And you've agreed to purchase half of it, 8 A. General operating expenses, moving expenses, 
right? 9 furniture and fixtures. 
A. Correct. 10 Q. Did Mr. Berryhill or you and Mr. Berryhill 
Q. You still intend to do so? 11 have to buy a lot of new equipment or fixtures or 
A. Yes, converting the loan into equity. 12 furniture for the new location? 
Q. When did Mr. Berryhill open his new restaurant 13 A. Some, yes. 
at Plaza 121? 14 Q. Was any of that financed, or was that all 
A. August of'07. 15 cash? 
Q. And-- 16 A. I know that Bank of Cascade granted a $1 50,000 
A. I should say I believe he opened September. 17 line of credit to us as well. 
He remodeled in August. 18 Q. Who are the obligors on that note? 
Q. Okay. So he opened his new location in 19 A. John Berryhill. 
September of '07? 20 Q. Are you on that note too? 
A. Correct. 21 A No. 
Q. And what was the value -- You testified that 22 Q. Is Mosell Equities? 
most of the three eighty-five, or a good part ofit was 23 A. No. 
put into tenant improvements; is that right? 24 Q. Have you guaranteed it? 
A. Again, tenant improvements and debt paydown; 25 A. No. 
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Q. And has that line of credit been drawn down? 
A. I believe there are some charges on it. I 
don't know what dollar amount at present. 
Q. Do you know if it's more or less than 50,000? 
A. I do not know. 
Q. And Mr. Berryhill has a new lease for Plaza 
121 ; is that right? 
A. Correct. 
Q. Because you testified you guaranteed it, 
correct? 
A. Correct. 
Q. What's the term of that lease? 
A. I believe it's five years with options. 
Q. What is the option? 
A. Probably another five years. 
Q. It's a five-year initial tem1 with one 
five-year option? 
A. I believe so. 
Q. And what is the lease rate or rates of that 
lease? 
A. Six percent of gross sales. 
Q. The base rent is six percent of the gross 
sales of the restaurant? 
A. The rent is six percent. The base is 
something in the range of -- I can't recollect. And as 
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we expand, some of that base rent is still to be 
determined. 
Q. What --
A. We're actually on a month-to-month for the 
expanded ballroom space, and a lease has not been 
finalized; so I can't give you the base rent figure for 
that side. 
Q. Well, I don't want to belabor the point, but I 
do want to understand it as a foundation for some of my 
later questions. So I appreciate your patience. A 
lease was entered into in August or September of '07, 
right? 
A. Correct. 
Q. And the landlord is Tomlinson? 
A. And Associates, yes. 
Q. Is that correct? 
A. Yes. 
Q. And it's for a space that you referred to as 
Plaza 121? 
A. Correct. 
Q. And it's in downtown Boise? 
A. Yes. 
Q. And initially there was a -- How many square 
feet was leased? 





















































Q. Okay. And it was leased for an initial term 
of five years, right? 
A. Correct. 
Q. And ifl understand you correctly, in addition 
to that approximately 5,000 feet, you and Mr. Berryhill 
have expanded or are contemplating expanding into some 
additional space? 
A. Correct. 
Q. With the same landlord? 
A. Correct. 
Q. And you referred to that as the ballroom? 
A. Correct. 
Q. With respect to that extra space or the 
ballroom space, you are on a month-to-month; is that 
right? 
A. Right. And that lease has not been finalized, 
and so the blended per-foot rate I -- base rate I'm not 
sure has been established. 
Q. Well, let's set aside for a moment the blended 
rate or anything to do with the ballroom, which is on a 
month-to-month; and let's just focus on the lease for 
the main space. Can we do that? 
A. All right. 
Q. What's the monthly rental or lease rate for 
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that? 
A. I cannot recollect what the base rent is, 
whether it's ten, twelve, fourteen dollars per foot. I 
cannot recollect. But we fully intend to operate at a 
level that is paid on percentage rent, and that would be 
six percent of gross sales; and so that is the dollar 
amount that we are paying. 
Q. Are you saying, Mr. Mosell, that the way the 
lease is structured, that there is either a base rent of 
ten to fourteen a square foot, or when you hit a certain 
threshold of sales, then it flips to a gross sale 
calculation? 
A. It's a gross sale calculation or a minimum 
base rent, whichever is greater. 
Q. So from the landlord's perspective, the money 
he receives every month for leasing that 5,000 square 
feet to you and Mr. Benyhill is based on the greater of 
six percent of gross sales of the restaurant or --
A. Yes. 
Q. -- or some base rent number --
A. Yes. 
Q. -- is that correct? 
A. Correct. 
Q. And your testimony as you sit here is you 
don't recall the base rent number; you think it's 
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1 somewhere between ten and fourteen dollars a square 1 
2 foot. Is that correct? 2 
3 A. Correct. 3 
4 Q. You and Mr. Berryhill's intent is to keep 4 
5 revenue high enough that you'll always be paying the siJ! 5 
6 percent anyway -- 6 
7 A. Yes. 7 
8 Q. -- correct? 8 
9 A. Yes. 9 
10 Q. Is that correct? 10 
11 A. Yes. 11 
12 Q. With respect -- Strike that. 12 
13 Are we talking about six percent of the gross 13 
14 of Mr. Berryhill's restaurant alone or the restaurant 14 
15 and the catering business? 15 
16 A. Restaurant alone. 1 6 
1 7 Q. So the catering is separate? 1 7 
1 8 A. Correct. 1 8 
19 Q. So the restaurant at its new location has been 19 
2 0 opened since at least September of '07, correct? 2 0 
2 1 A. Correct. 2 1 
2 2 Q. And what are the monthly sales? What are the 2 2 
2 3 gross revenues per month for that period? 2 3 
2 4 A. I don't have the books in front of me. They 2 4 
25 are adjusted quarterly. I believe John's bookkeeper is 25 
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1 currently presenting the sales numbers to Tomlinson's 1 
2 office for that quarterly gross sales evaluation, to 2 
3 then make the quarterly percentage rent payment. 3 
4 Q. So do you know what the monthly gross sales 4 
5 are of the restaurant? 5 
6 A. They varied. December was a large sales 6 
7 month, and I don't have those figures in front of me to 7 
8 answer your question. 8 
9 Q. Is it your understanding that based on the 9 
1 0 structure of the lease, that you'll be paying the six 10 
11 percent gross or you'll be paying the base rate for this 11 
12 first seven-month period or so? 12 
13 A. We'll be paying six percent. 13 
14 Q. Is that because the monthly revenue has hit 14 
15 the threshold you testified about earlier? 15 
16 A. Yes. 16 
1 7 Q. You testified a moment ago that the restaurant 1 7 
18 was doing well, that it's on track to hit its revenue 18 
1 9 goals; right? 1 9 
2 O A. Correct. 2 0 
21 Q. So what are those goals? 21 
2 2 A. Three to four million dollars in sales. 2 2 
23 Q. Per year? 23 
2 4 A. Um-hmm. 2 4 
2 5 Q. Three to four million per year? 2 5 
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A. Um-hmm, and I would include catering in that; 
not just restaurant sales. 
Q. But the -- Well, let's talk about the catering 
operation. 
A. Did we say three to four million? 
Q. That's what you said, yes. 
Well, let's talk about -- How does the 
catering operation relate to the restaurant operation? 
A. There are on-site restaurant sales and then 
there are off-site catering events. 
Q. Are they all run through the same entity? 
A. He has some separation within his organization 
on that; but it is still Berryhill and Company, I 
believe. 
Q. Well, let's take it this way. For financial 
reporting purposes are those revenues and costs 
consolidated? 
A. I don't have the answer to that question. 
Q. For tax purposes are they taxed together or 
separately? 
A. We have engaged a new tax accountant and will 
evaluate that going forward. 
Q. Do you know how they're presently taxed for 
prior years? 
A. I believe it's one entity, Berryhill and 
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Company, filing one tax return; not a separate catering 
company. 
Q. Under the lease at the new Plaza 121 space is 
rent paid monthly to the Tomlinson group? 
A. It is. 
Q. It is? 
A. Yes. 
Q. What is the amount? What has the amount of 
that monthly rent check been? 
A. I believe $9,000, perhaps. 
Q. Every month? Or has it varied? And if it 
varies, what range? 
A. There is a monthly payment made, and then I 
believe there are -- every quarter its gross sales are 
audited, and percentage rent is paid quarterly. 
Q. So is there a quarterly true-up? Is that the 
idea or--
A. Correct. 
Q. But your testimony is that at least the 
monthly rental rate has been running about 9,000 a 
month? 
A. I believe so. 
Q. Now, getting back to the restaurant versus the 
catering business, is the catering business run out of 
the Plaza 121 space? 
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A. I'm sorry. Say again. 
Q. That wasn't a very good question. I'm trying 
to understand how the catering operation relates to the 
restaurant operation, and so my question is: In terms 
of physical space and equipment and personnel, is the 
catering business run out of the Plaza 121 space? 
A. Yes. 
Q. And I assume that the catering business has 
certain equipment that the restaurant wouldn't, like 











describe the catering business, if you would. please. 11 
A. The catering business operates out of Plaza 12 
121, out of the lower kitchen. There's space in the 13 
lower level, basement level, as well as the main floor. 14 
The catering trucks are on site as well as off site. 15 
Q. Does the Berryhill operation lease or own any 16 
other real property used in connection with either 1 7 
business? 18 
A. No. Did you say lease property? 1 9 
Q. Lease or own. 2 0 
A. They -- Berryhill and Company still has a 21 
lease obligation at Broadway Park, and there's a small 2 2 
storage area that is not leased by the sublease tenant, 2 3 
Kanak Attack, Michael Mohica. I believe John's catering 2 4 
business still utilizes that small storage area. He may 2 5 
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have a catering truck on site as well. 1 
Q. So other than those two locations; i.e., Plaza 2 
121 and the Broadway Park Shopping Center, any other 3 
real property leased or owned in connection with the 4 
Berryhill operations? 5 
A. I believe he leases a storage unit. I don't 6 
know where that storage unit is; and I believe he leases 7 
off-site parking spaces. 8 
Q. Would that be a complete description, as far 9 
as you know? 1 0 
A. Yes. 11 
Q. You testified that the goal with respect to 12 
the Berryhill operations was to reach three to four 13 
million gross sales a year, right? 14 
A. Correct. 15 
Q. And you said that that was on a consolidated 16 
basis; i.e., the restaurant and the catering business. 1 7 
Correct? 18 
A. Correct. 19 
Q. Do you happen to know what that figures out to 20 
a month? 21 
A. Three hundred some thousand. 22 
Q. Have you been meeting that goal thus far? 2 3 
A. Yes. 24 
Q. Is the operation -- When I say "operation," 25 
just for sake of this conversation can we agree I mean 
the catering and the restaurant operation? 
A. Sure. 
Q. Is the Berryhill operation profitable at this 
point? 
A. Yes. 
Q. And what is the monthly profit of the 
operation? 
A. I can't answer that question because the three 
months, basically it's been -- four months it's been in 
operation at its new facility still has not demonstrated 
what annual income potential will be. We have expansion, 
space beyond the restaurant, full swing as one of the 
best patios in downtown Boise to speculate on what that 
summer business will be in revenue. You know. I mean 
we could definitely have five and six hundred thousand 
dollars months as well as months under three hundred 
thousand, so ... 
Q. I understand there may be some seasonality 
based on patio space. I understand that; thank you. 
But because we're here today and our trial's in April, 
let's talk about how this restaurant -- how these 
operations have done from September through the end of 
January. And that's five months, right? 
A. Okay. I haven't seen the end of January 
Page 61 
figures. And I know that there was profit of --
although minimal because of the moving expenses and 
settling in, and let's say inefficiencies of the new 
labor, ramping up the business -- that it was 
profitable; not as profitable as we will be fourth 
quarter of this year. 
Q. But is it your testimony, Mr. Mosell, that the 
Berryhill operations have been profitable each month 
since September '07, running through January '08? 
A. If you take out the nonrecurring expenses of 
the move and the tenant improvements; absolutely, yes. 
Q. How will those profits be divided between you 
and Mr. Berryhill? In rough numbers let's say there was 
a three-million-dollar year, and profit was ten percent 
of that, three hundred thousand. 
A. We would split that $300,000 profit 
fifty-fifty. 
Q. That's the deal? 
A. That would be our understanding. 
Q. Well, with respect to the 385,000 that you've 
already loaned Berryhill, is he paying interest on that? 
Or what are the terms of that loan? 
A. No details, no formal note has been put 
together. Right now if I decided not to be a part of 
Berryhill and Company, we could separate and I could Sa) 
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"Give me back $385,000 and we'll go our separate ways." 
Right now we're moving forward with that 
understanding. The same could be said about Polo Cove. 
Q. I'm sorry. What do you mean with respect to 
Polo Cove? 
A. We have no contractual arrangement on Polo 
Cove. We have no contractual arrangement with Berryhil 
and Company at this point. No contract exists. 
Q. With respect to your relationship or that of 
Mosell Equities to the Berryhill restaurant and catering 
operations, your testimony is that there are no 
documents; they just haven't been done yet. Right? 
A. There were articles written for Moberry 
Ventures. We have not signed any of those documents. 
Q. Moberry Ventures, Inc.: Was that going to be 
an S corp? 
A. Yes. 
Q. Has it been organized with the Secretary of 
State? 
A. No. 
Q. Have the bylaws been drafted? 
A. There was a draft. 
Q. How about the shareholders agreement? 
A. There was a draft. 



























1 A. Not since last summer. And again, we haven't 1 
2 focused on that. 2 
3 Q. If you and Mr. Berryhill had drafts of these 3 
4 documents since last summer, why haven't you finalize< 4 
5 them? 5 
6 A. I've been quite busy with Polo Cove. John's 6 
7 been quite busy opening a new restaurant. There's an 7 
8 element of trust moving forward, and that's where we're 8 
9 at. 9 
1 O Q. Mr. Mosel!, is it your understanding today 1 O 
11 that if -- you have the absolute right to walk away from 11 
12 the restaurant, demand your 385,000 back? 12 
13 A. Yes. 13 
14 Q. Is that correct? 14 
15 A. Yes. That would not relieve me of my 15 
16 obligation on cosigning of that space, though. 16 
1 7 Q. So is it your intent today to go forward with 1 7 
18 the purchase of fifty percent of the Berryhill 18 
1 9 operations? 1 9 
2 O A. That is my intent, yes. 2 O 
21 Q. But you have the absolute right to walk away 21 
22 from that intent if you chose to? 22 
23 A. Yes. 23 
2 4 Q. If you've had the drafts of this Moberry 2 4 
2 5 Ventures, Inc., company since last summer and you and 2 5 
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Mr. Berryhill have not finalized it, has there been some 
particular problem other than your busy schedules? Has 
there been some issue? 
A. Tax planning. 
Q. What is the issue with tax planning? 
A. We want the proper advice as to structure. 
Q. Have you sought that advice? 
A. Yes, we have. 
Q. Has it not been forthcoming or --
A. It's been a recent activity with Amy Dempsey 
and Vickie Meier. Vickie Meier is our tax attorney. 
Amy Dempsey is our CPA. 
Q. So your testimony is that it's a tax issue 
that's holding up the finalization of the documents? 
A. Correct. 
Q. Can you tell me what the tax issue is, if you 
know. 
A. There are no issues. We just want proper 
advice before we move forward. So they are evaluating 
all elements of our business, Berryhill and Company. 
Q. As it stands today do you intend to loan the 
Berryhill operations any more money? 
A. Our handshake agreement is $400,000 for fifty 
percent of the business. 
Q. Does that mean that four hundred is the 
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maximum that you'll loan the Berryhill Company? 
A. Four hundred is the amount that I will pay for 
fifty percent of Berryhill and Company. I'm free to 
loan additional amounts to that entity if I choose. 
Q. But not obligated to? 
A. Not obligated. 
Q. What are Mr. Berryhill's obligations with 
respect to your agreement with him and his restaurant? 
A. That he operate -- focus on operating the 
restaurant, on daily operations. I'm a passive 
investor. I'm not a part of daily operations or 
accounting. That's why I'm a little vague on some of 
these figures. 
Q. The deal is for you to purchase fifty percent 
of the equity of the Berry hill operations, right? 
A. Correct. 
Q. Would you thereby also be assuming fifty 
percent of the obligations and liabilities of the entity 
beyond what you've already guaranteed in the lease? 
A. Prior to finalization, I think we'll evaluate 
all debt currently held by Berryhill. 
Q. But what I'm getting at, you understand that 
if you purchase stock or limited partnership interest or 
membership interest in an LLC, you step into the shoes 
of the owner of that company, and that you would be 
BURNHAM HABEL & ASSOCIATES, INC. 
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liable for tax liability or environmental liability, 1 who did you talk to about these other places? 
lawsuits. You understand that? 2 A. Just the brokers that were involved in those 
A. That's why we're seeking proper advice, 3 particular properties. There was no broker representing 
correct, on what obligations to assume or not assume, 4 us. 
what are separated within that buy-in. 5 Q. With respect to the brokers representing the 
Q. For instance, if Berryhill had not paid 6 other sides, do you remember who you talked to? 
payroll taxes or created some liability, would you be 7 A. Bob Runyan, RFR properties; and there was 
willing to assume halfofthose? Is that part of the 8 somebody from Colliers. We didn't have representation. 
deal? 9 We were inquiring about space and rents here and there, 
A. No, I would not. 10 and -- Is it Arthur Berry that has the listing on the 
Q. Prior to the transaction or the proposed 11 Mortimer's? I don't know. I don't recall. 
transaction regarding Broadway Park Shopping Center, did 12 Q. Yeah. I understand that you didn't -- I'm 
you have any history with Mike Matzek? 13 sure you were helping Mr. Berryhill on the buy side; but 
A. No. 14 on the sell side I'm asking who you may have talked to. 
Q. You hadn't met Mr. Matzek before? 15 And you said Bob Runyan, maybe somebody at Colliers. De 
A. Not prior to August of '06. 16 you remember who that would have been --
Q. Did you know anything about him? 17 A. No, I don't. 
A. No. 18 Q. -- possibly? 
MR. ROE: Well, if it's all right I'd like to 19 A. Ramona Hildebrand at RFR Properties. 
take a ten-minute break. Let's go off the record, if we 20 Q. She's at Hildebrand? Ramona Hildebrand? 
may. 21 A. Yeah. She knew that we were looking downtown. 
(Whereupon a recess was had.) 22 ! guess Grubb and Ellis, and Tim Reid would have known 
Q. (BY MR. ROE) Mr. Masell, I want to ask you 23 we were looking downtown for opportunities. 
one quick follow-up question, and then I'll move forward 24 Q. Okay. So you did look around for a while 
on my next section. With respect to Mr. Berryhill's 25 before you settled on this Plaza 121 space? 
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move downtown, when was that decision made? 1 A. Yes. 
A. Fall of-- summer of'07. 2 Q. You talked to some brokers or agents that were 
Q. I'm sorry? 3 listing properties? 
A. The summer of '07 we negotiated the lease at 4 A. Yes; mostly the summer -- spring, summer of 
Plaza 121. 5 '07. Yes. 
Q. I think your testimony was the new lease 6 Q. Other than the lease that you ultimately 
started in September of'07? 7 entered into with respect to the Plaza 121 space, did 
A. Correct. 8 you have any written negotiation or documentation with 
Q. And when did you locate that space? 9 respect to any other space? 
A. Two months before. Three months before. 10 A. No. 
Q. Did you look at any other space? 11 Q. Okay. Thank you. 
A. Yes. 12 A. Go ahead. 
Q. What other spaces did you look at? 13 Q. Did you need to take a message? 
A. We looked at Eighth and Myrtle in the R. Grey 14 A. No. 
Building, that comer. 15 Q. Mr. Mosell, let's shift a little bit from 
Q. I'm sorry? 16 background facts to the evolution of the Broadway Park 
A. R. Grey Lofts, the new building constructed at 17 deal in particular, okay? 
Eighth and Myrtle. 18 A. Okay. 
Q. Did you look at any other -- 19 Q. And I may refer to it differently from time to 
A. Passively. Mortimer's was for sale; that real 20 time, but what I'm talking about generally is the 
estate and business was for sale. Also the Italian 21 purchase and sale of the Broadway Park Shopping Center 
restaurant over here. The building recently sold. I 22 located on Broadway A venue in Boise. 
forget the name ofit; next to the Spaghetti Factory. 23 A. Yes. 
Q. With respect to those properties, did you work 24 Q. Okay? 
through a broker or did you talk to other brokers? Or 25 A. Yes. 
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Q. Well, tell me about how it came to be that you 1 pointed out to him that I was, again, thoroughly 
found yourself in that transaction. 2 involved in Polo Cove; that my source of equity to 
A. Again, based on my relationship with John 3 purchase that center was tied up in land, in real 
Berryhill, working on the Polo Cove project, John was a 4 estate, and that I was concerned that if I pursue the 
tenant, still is a leaseholder in that shopping center. 5 purchase of the shopping center, without having sold 
John called me -- I believe it was probably August of 6 other land holdings, that that would be a problem. I 
'06 -- asking if I'd be interested in buying that 7 didn't want to obligate to something that I didn't 
shopping center. He mentioned Michael Matzek had 8 intend to carry through on. 
approached him in the past. They had talked. Michael 9 And I was very up front about that issue with 
Matzek had approached him again saying he wanted to sel 10 Mr. Matzek, and I even proposed the notion of him taking 
the center; would I be interested? I said "Maybe." 11 land in trade, 80 acres on Ustick and Bonner, or 17 lots 
We met Michael Matzek for lunch. I mentioned 12 in the Mineral Springs Kuna project; asked ifhe would 
to Michael Matzek my focus of activities was not buying 13 be interested in that. He said no. He would not be 
and selling shopping centers but development of Polo 14 interested in taking land in trade, but that he would 
Cove; but since my future partner was a tenant of that 15 work with us based on our intention to sell other 
building, we had an interest in the ownership of the 16 properties. 
property, as well as I am somewhat opportunistic. And 17 And I said to him, well, I would need a long 
if there was profit, if it was a good investment to be 18 escrow, one to allow me enough time to pursue the sale 
made, then I would be interested. 19 of these other properties so that I could bring equity 
So Michael Matzek presented his rent roll, and 20 to Broadway Park. He agreed, and that's really the 
proposed that we could purchase the property for 5 .5 21 basis of why we have a 120-day contract. That's 
million dollars. So I took a look at the rent roll, and 22 typically a little longer than normal. 
my first response was that the property was not worth 23 I actually proposed another extension clause. 
5.5 million dollars. Mr. Matzek then pointed out the 24 I go "Well, what ifl still need more time after 
true upside. I should say it wasn't worth 5.5 million 25 December 15th? Could I give you another hundred 
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based on current income. 1 thousand dollars?" 
Mr. Matzek pointed out that he had no debt 2 Michael Matzek said no; he would not be 
against the property and was not aggressively managing 3 willing to do that because he had tax ramifications. He 
that property, that someone could come in and raise the 4 needed to close no later than December of '06. 
rents across the board. Many of the tenants were 5 He further said "I will work with you, Glenn. 
renewing, and they could be renewed at a much higher 6 If you need more time to sell your properties, that 
rate; that I shouldn't evaluate the property on past 7 perhaps we could explore a split down payment." 
rent or even current rent, but future rents. 8 And that would involve basically a carryback 
I would say the property was worth 4.8 to five 9 on his part for a portion of the down payment. So 
million dollars at best based on current rents. 10 hypothetically speaking, if a million five was needed to 
However, he was correct, I felt, that the property had 11 close the property with a four-million-dollar loan, 
tremendous upside, that the rents were grossly under 12 Michael Matzek -- And I'll swear again on this notion if 
market, that the property had potential to be remodeled, 13 needed -- stated that he would work with us and perhaps 
revamped, put a new spin on it, introduce new tenants, 14 offer a split down payment; that that second half of the 
raise the profile of that center; and then there was 15 down payment could be paid in 2007, not 2006. 
profit to be had by doing that. 16 This was our conversation, part of the 
Mr. Matzek pointed out that he was busy with 17 enticement, I suppose, of moving forward on the project. 
other activities and would share that upside with 18 Everything was aboveboard. I didn't conceal where my 
somebody that was willing to get their hands dirty and 19 equity was tied up, and I further said "I may also look 
renegotiate those -- the -- fill the vacant spaces, do 20 to put a partnership together on the purchase of this 
what it takes. Therefore, he was charging a premium, 21 property." 
and he was nonnegotiable on the price. He was charginE 22 All of this was disclosed. I suggested we 
a premium price not based on current income, but based 23 have our attorneys draft a contract. And Michael Matze~ 
on potential value of the center. 24 took it upon himself to say "No; I have a contract I 
So that was the basis of our conversation. I 25 feel very comfortable with." 
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Had it filled out. We made some slight 1 rent roll? 
modifications to that. And the second time I met 2 A. I don't recall. I believe there was a profit 
Michael Matzek, I signed the purchase and sale agreemen1 3 and loss statement prior to that August 15th as well. 
that we're talking about. 4 Q. So prior to August 15th, 2006, Mr. Matzek gave 
That contract again started August 15th, in my 5 you a redacted rent roll and possibly a P and L? 
mind; had 120 days to close. 6 A. I believe so. 
Q. Mr. Mosell, I wanted to break this down into 7 Q. And that would have been for -- Was it 
digestible chunks, if we may. Let's focus on the period 8 year-end '05 or was it a partial '06? Or what was that 
of time between your initial meeting with Mr. Berryhill 9 P and L? 
regarding the purchase of the center and the time that 10 A. I believe it was partial '06 at that point. 
you signed the contract on August 15th, '06, ifwe can. 11 We later requested prior years. 
Is that all right? 12 Q. So you had those two documents before August 
A. Yes. 13 15th, and you had one meeting where you had lunch witJ-
Q. So ifl understood your testimony correctly, 14 Mr. Matzek and Mr. Berryhill; right? 
Mr. Berryhill approached you about the center, correct? 15 A. Correct. 
A. Right. 16 Q. And your prior testimony accurately describes 
Q. You thought you might be interested for the 17 the conversation, the substance of the conversation? 
reasons that you described? 18 A. Yes. 
A. Correct. 19 Q. Now, the second time you met with Mr. Matzek 
Q. Now, prior to your signing the purchase and 20 is when you signed the contract; is that right? 
sale agreement, how many times did you meet with Mr. 21 A. Yes. 
Matzek? 22 Q. And you testified that the first time you were 
A. Once before. 23 presented with the contract there were some minor 
Q. And where was that? 24 modifications made, is that right? 
A. Lunch at Berryhill's. 25 A. Yes. 
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Q. When was that, if you remember? 1 Q. So were you given the draft of the contract 
A. Early August -- 2 before that second meeting? 
Q. Who was present? 3 A. I don't believe so. I think I saw our final 
A. -- just a few days before signing the 4 contract that day. 
contract. 5 Q. So how were the changes made? I'm just trying 
Q. And who was at that lunch? 6 to get an idea of the logistics. 
A. Just the three of us. 7 A. Again, that structure for and/or assigns I 
Q. And was that the meeting where you described 8 believe was added, and the extension of time if needed 
to Mr. Matzek your situation? 9 on closing to December 15th. 
A. Correct. 10 Q. So is it your recollection that Mr. Matzek 
Q. And he described to you his situation in the 11 provided you with a draft of the purchase and sale 
fact that he wanted to close by year-end? 12 agreement? You reviewed it? 
A. Correct. That was the basis of the current 13 A. Yes. 
contract, making those adjustments, giving me the optior 14 Q. And you had a couple of requested changes, 
to extend it to December 15th, but not further. 15 right? 
Q. Now, at that initial meeting -- Well, strike 16 A. I believe so. 
that. 17 Q. Go ahead. 
At some point prior to August 15th, '06, you 18 A. However, I don't have a copy of the previous 
had been given an actual rent roll of the shopping 19 draft of the contract. So I'm unsure on what was 
center, right? 20 actually written. 
A. With blanked-out tenant information, yes. 21 Q. But you do recall that some modifications were 
Q. Hold on. 22 made to the initial draft before you signed the final 
Mr. Mosell, in terms of documentation prior to 23 draft? 
August 15th, 2006, is it your testimony that the only 24 A. I believe so. 
documents that Mr. Matzek gave to you was the redactec 25 Q. And your prior testimony is that you believe 
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1 at least two of those modifications were the addition of 1 
2 the and/or assigns language in the first paragraph? 2 
3 A. Correct. 3 
4 Q. And the second modification would have been 4 
5 the addition of the option to extend by the payment of 5 
6 additional earnest money provision; is that correct? 6 
7 A. Correct. 7 
8 Q. Before you signed the purchase and sale 8 
9 agreement on August 15th did you review it with an 9 
1 0 attorney or discuss it with an attorney? 10 
11 A. No. Mr. Matzek felt he was straightforward 11 
12 with his contract, that it was a simple contract to 12 
13 evaluate. I read through the contract. I agreed with 13 
14 the terms and we signed without our attorneys' review. 14 
15 Q. Who -- At this second meeting -- and I assume 15 
16 it was on August 15th, '06; is that right? 16 
1 7 A. Yes. 1 7 
18 Q. 'Cause that's the day of the contract? 18 
19 A. Yes. 19 
2 0 Q. Who was present at that meeting? 2 O 
21 A. John Berryhill, Mike Matzek and myself. 21 
22 Q. Where did that meeting take place? 22 
2 3 A. Berryhill's. 2 3 
2 4 Q. And how long was that meeting? 2 4 
2 5 A. I don't recall. Perhaps an hour. 2 S 
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1 Q. Were there any other statements made by either 1 
2 side, or representations regarding the transaction? 2 
3 A. There was discussion about -- in further 3 
4 detail, the profile of many of the tenants within the 4 
5 center and what to expect and not to expect; who might 5 
6 renew, who's capable of paying higher rents. Current 6 
7 negotiations with potential new tenants, and all of that 7 
8 was fine. 8 
9 We agreed that John Berryhill would be the 9 
1 0 center point for evaluating the leases within the 1 0 
11 building, that John had expressed interest in managing 11 
12 the property, that he would take lead on evaluating the 12 
1 3 center, the leases, the tenant profile, because he had a 1 3 
1 4 very close working relationship with Michael Matzek. 1 4 
15 Again, I was very involved with other 15 
16 activities, Polo Cove project. I was requesting not a 16 
1 7 current rent roll and past performance, but requested a 1 7 
18 projection of2007 income. Michael Matzek did not havt 18 
19 that to provide. I would classify it as sort of a 19 
2 O shoe-box seller in that he had all the leases in a box, 2 0 
21 presented those, had the current rent roll, but no 21 
22 budgets for expenses for the next year, or the valuation 22 
2 3 of the income stream for 2007. Didn't have any 2 3 
24 consolidated information on rental increases for 2007, 24 
2 5 when those tenants were obligated to pay their increased 2 5 
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rent. Self-admittedly said that he was mismanaging the 
property by not charging full CAM expenses, passing 
through to all of his tenants. 
So again, I said "Fine. We'll have a due 
diligence period to evaluate everything. Let's let John 
put it all together." 
He agreed. Everything was sent to John. John 
then went to work recasting that lease information. He 
went through each and every lease. 
Q. Mr. Mosell, let me interrupt you again, just 
so we can make sure what period we're -- what we're , 
talking about. My question to you was: At the meeting 
with Mr. Matzek and Mr. Berryhill on August 15, 2006, 
what additional statements were made by either party 
regarding the deal? So can you just recap that? 
A. That was about it. 1 
Q. Go ahead. 
A. He did -- I believe at that meeting, I believe 
he mentioned the lender, that US Bank --
Q. Was that Mr. Perez? 
A. Mr. Perez, Rob Perez. 
Q. Was that in response to a question from you or 
Mr. Berryhill? Or how did Mr. Perez come up? 
A. I believe he mentioned that Mr. Perez was 
maybe somebody to talk to if we were seeking financin~ 
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for the property. 
Q. Anything else material that you remember about 
that second meeting? 
A. No, not at this time. 
Q. So with respect to that period oftime before 
you signed the -- what ultimately became the purchase 
and sale agreement, your testimony is that you had 
informed Mr. Matzek that you were what, land poor? I 
mean land rich and cash poor? Is that fair? 
A. You can use that term, sure. I don't know 
that I used that term, but I don't take offense to that. 
Q. You testified that that was the reason that 




A. Correct, or structure a deal with partners if 
needed. 
Q. Now, you testified that you discussed with Mr. 
Matzek the idea of a split down payment or carryback, 
right? 
A. Yes. 
Q. But that's not in the purchase and sale 
agreement, is it? 
A. Correct. 
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Q. So Mr. Matzek didn't agree to that, did he? 
A. Verbally he suggested that that was a 
possibility. 
Q. Right. But when you signed the purchase and 
sale agreement on August 15 you reviewed it first, 
right? 
A. Right, and that clause is not in there. 
Q. And you knew it then, didn't you? 
A. Yes. 
Q. You said one of you made a couple of slight 
modifications in between the first draft and the final 
draft. l think you've explained why you wanted the 
option to extend; i.e., the payment of an additional 
hundred thousand for an additional month to close, 
right? 
A. Yes. 
Q. Tell me why you wanted the and/or assigns. 
Why did you want that in there? 
A. I mentioned to Mr. Matzek that the entity that 
would purchase the center would most likely be a 
partnership, and that we would assign this contract to a 
partnership. 
Q. And did you tell Mr. Matzek who that 
partnership would be comprised of, or did he ask? Was 



























1 A. No. 1 
2 Q. Was there a discussion of the need for an 2 
3 acquisition vehicle to be formed by you and Mr. 3 
4 Berryhill? 4 
5 A. I think that was the intent, understood, yes, 5 
6 that a new acquisition vehicle would be formed. That 6 
7 was the basis of and/or assignees. 7 
8 Q. At either of those two meetings was Mr. Matzek 8 
9 -- Prior to and the day of signing the purchase and sale 9 
1 0 agreement did you tell Mr. Matzek that you intended to 10 
11 flip the property? 11 
12 A. I did not use the term "flip the property," 12 
13 no. 13 
14 Q. Did you indicate to him in any way that you 14 
15 and Mr. Berryhill were not the intended purchasers? 15 
16 A. I would not have made that statement, because 16 
1 7 we intended to either purchase the property on our own 1 7 
18 account or purchase the property through a partnership; 18 
19 but it is our option to assign the contract if needed, 19 
2 O if neither one of those first two options were 2 O 
21 accomplished. 21 
22 Q. I understand. But your testimony is that it 22 
2 3 was your intent that you and Mr. Berryhill were going to 2 3 
24 buy the property, right? 24 
2 5 A. Correct, either with equity from my properties 2 5 
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for sale or through a partnership of equities. 
Q. And when you say "a partnership of equities," 
does that mean with other third parties? 
A. Correct. 
Q. Did you tell Mr. Matzek that? 
A. Yes. 
Q. Tell me about that discussion. Did he have 
any comment on that? 
A. 1 said, "Well, we could either sell those land 
holdings or 1 could probably put a partnership together 
for this purchase." 
And Mr. Matzek didn't object to that 
statement. 
Q. With respect to those first two meetings, Mr. 
Mosell, did you ever tell Mr. Matzek that you intended 
to market the property through brokers and disseminate 
his rent roll information in a shotgun approach? 
A. Absolutely not, and I never engaged in that 
activity as you described. 
Q. But 1 want to make sure I understand. With 
respect to those first two meetings, did you give Mr. 
Matzek any indication that your intent was to go out and 
market his property? 
A. No. 
Q. You testified that Mr. Matzek appeared to be 
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-- your term -- shoe-box seller? 
A. Yes. 
Q. And that meant that, I assume, that he had all 
his stuff in a box; and it wasn't all that what, formal 
in his recordkeeping or --
A. Correct. 
Q. What did you mean by that? 
A. That's a good assessment. 
Q. By saying that, did you suggest that that 
information was not valid or reliable? Or were you 
commenting on its organization? 
A. The presentation was perhaps less than 
professional as far as property management. Again, 
there was no projection for the 2007 income and expense 
stream. There were leases provided in that box that 
tenants were no longer there. So then there was some 
sloppiness, I guess. 
Q. But that in fact was somewhat understandable 
in Mr. Matzek's situation, since he didn't have any debt 
on the property and he managed it himself; right? 
A. That was his execution. 
Q. Do you disagree with that? 
A. It's just a less-than-professional management 
style; that's all. 
Q. All right. Well, with respect to that, you 
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gave a couple of examples; the fact that there were no 1 
2007 budgets or evaluations of income stream. Do you 2 
recall? 3 
A. Correct. 4 
Q. There's nothing in the purchase and sale 5 
agreement about either of those, right? 6 
A. Correct. 7 
Q. With respect to the undercharging of CAM, to 8 
the extent that existed, that was just a benefit to the 9 
tenants, wasn't it? 1 O 
A. A detriment to the landlord; benefit to the 11 
tenant, yes. 12 
Q. It sounded like at the end of the August 15th 13 
meeting the parties agreed that Mr. Benyhill was going 14 
to be the point man; is that right? 15 
A. Correct. 1 6 
Q. For what due diligence efforts as they 1 7 
pertained to the -- 18 
A. At least a consolidation of the leases. 19 
Projection of rent for 2007 and 2008. And although Mr. 20 
Benyhill is a restaurateur, he is a businessman and has 21 
entered into leases, signed leases on his own account, 2 2 
and is familiar with the center because he was a tenant, 2 3 
and wanted to be a partner in the purchase of a shopping 2 4 
center. So rather than taking this information to a 2 5 
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1 professional property manager, we let John move forward 1 
2 with his activity because it was a great way for him to 2 
3 take a closer look at the details of the center. 3 
4 Q. Okay. So you executed the purchase and sale 4 
5 agreement that lies at the heart of this case on August 5 
6 15th, 2006, right? 6 
7 A. Yes. 7 
8 Q. And pursuant to the terms of that agreement, 8 
9 the purchasers, which were John Benyhill personally and 9 
10 Mosell Equities, LLC, had a due diligence period, right? 10 
11 A. Correct. 11 
12 Q. And that period ran from August 15th, 2006, to 12 
13 October 6th, 2006, right? 13 
14 A. Correct. 14 
15 Q. Tell me what your understanding was, or your 15 
1 6 intent was with respect to that due diligence period. 1 6 
1 7 What did that mean in the context of this transaction 1 7 
18 based on your knowledge of real estate deals? 1 8 
19 A. Well, again, the valuation of the income 19 
2 0 stream was first and foremost, primary activity to begin 2 0 
21 with, to see if the numbers made sense on the project. 21 
2 2 I engaged the services of several commercial real estate 2 2 
2 3 brokers in town to help evaluate that income stream at 2 3 
2 4 present and future potential. They have thorough 2 4 
2 5 knowledge of the market, rental rates, and thorough 2 5 
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knowledge of the investment environment, cap rates anc 
buyer demand. 
My intent with the property would be to 
enhance the value and then to sell the property at some 
point, whether it's in 2006 or 2007 or 2008. The intent 
would be to increase the value of the center and sell 
it. It would be for sale. 
I mentioned again several brokers in town, 
Grubb and Ellis, Bob Runyan, RFR Properties, Mike 
Keller, and Marcus and Millichap. We -- John, I should 
say, put together current rent roll and future rent 
rolls to the best of his ability and knowledge, to offer 
up what the -- where the center was at currently and 
where it was headed over the next two years; and I 
shared that information with these brokers that I 
mentioned, to evaluate where the property stood in their ~ 
minds as an investment, current and potential. 
Also would look to their services for 
potential property management. RFR Properties, Bob 
Runyan is a personal friend of mine. And he is a 
partner in the property across the street, Pinion 
Square. So I looked to his opinion on the purchase of 
Broadway Park and also invited him in as a potential 
partner. My -- Do you want me to go on on this course 
or am I veering? 
Page 89 
Q. Well, the question, Mr. Mosell, is that you 
and I agree that there was a period of time --
A. Oh, right. 
Q. --August 15, '06, to October 6, 2006, to 
conduct due diligence; right? 
A. Right. 
Q. My question to you was what was your 
understanding or intent with respect to that. And to 
sharpen the focus a little bit, why don't we do this. I 
am going to have a copy of the PSA marked as exhibit 2 
(Whereupon exhibit 2 was marked for 
identification.) 
Q. (BY MR. ROE) And I'm going to hand it to you 
and ask you to look at section 6 on page 3, of the 
purchase and sale agreement. 
A. Okay. 
Q. You'll notice that the last line references 
that October 6th --
A. Right. 
Q. - cut-off date, right? 
A. Yes. 
Q. So this is the provision that you and I are 
talking about, right --
A. Yes. 
Q. -- which basically gives the purchasers this 
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period of time to conduct due diligence on the property, 1 
righn 2 
A. Yes. 3 
Q. And it ends on October 6, right? 4 
A. Correct. 5 
Q. So I want to ask you a series of questions 6 
about this period of time, ifl may. 7 
A. Right. And you actually already asked that 8 
question; and I again was maybe veering off a bit. 9 
Q. That's okay. But I want you to just take a 10 
look at sections 6 A and 6 B and 6 C. What do they 11 
pertain to, generally? 12 
A. So the environmental assessment report 13 
referred in A, Mr. Matzek had a 1994 phase one 14 
environmental assessment report that we reviewed. A ne'>' 15 
report would be required ifwe pursued financing, but 16 
it's not something a buyer would order in the initial 1 7 
phase of due diligence. He would allow the lender to 18 
order that environmental assessment. We weren't there 19 
yet. 
Q. Well, when you say you weren't there yet, the 
due diligence period ended on October 6th, right? 
A. For the $50,000 earnest money deposit to be 
passed or considered nonrefundable, right. 








1 money that you had put down upon signing of the purchas, 1 
2 and sale agreement went hard on October 6, right? 2 
3 A. Correct. 3 
4 Q. Meaning it became nonrefundable? 4 
5 A. Correct. 5 
6 Q. So we're talking about due diligence? 6 
7 A. My comfort level, my evaluation of the 7 
8 property, on October 6 I needed to feel comfortable 8 
9 moving forward with the rest of the contract terms to 9 
10 close December 15th, in my mind. 10 
11 Q. December 15, because you were factoring in the 11 
12 extension? 12 
13 A. Absolutely. And I should say that my 13 
14 properties that I had on the market did not sell and 14 
15 there wasn't enough activity for me to feel comfortable 15 
1 6 with the November 15th closing date. I had in my mind 1 6 
1 7 that we would close December 15th. 1 7 
18 Q. When did you start to feel uncomfortable about 18 
19 the sale of your properties and your ability to close? 19 
2 0 A. That month of September. To close in November 2 0 
21 I did not feel comfortable. Felt comfortable that we 21 
2 2 could close in December if we so chose. 2 2 
2 3 Q. So you felt that although you were 2 3 
2 4 uncomfortable in September about a November closing, 2 4 
2 5 that you were comfortable with a December closing, that 2 5 
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extra thirty days? 
A. I would not have removed contingencies Octobe1 
6 had I not felt comfortable that I'd be able to close 
December 15. 
And this contract has not obligated me to 
apply for a new assessment report in that initial due 
diligence period. It was my intention to allow, if 
there was a lender involved, to allow the lender to 
order the phase one environmental, the appraisal of the 
property, and the physical inspection report of the 
property. And that's how it works. You -- Let me just I 
say that a buyer does not order the appraisal. The 
lender orders the appraisal. If a buyer orders an 
appraisal and a lender orders it again, you pay for it 
twice. It was not my intention during this initial 
period to pay for that appraisal, physical inspection or 
a new environmental report. 
Furthermore, we had a long escrow period; 
therefore, I felt comfortable basically burning the 
first 30 days, just to get a handle on this income 
stream. That was my position on my due diligence and 
these items that you are referring to. 
Q. Those would be item 6 A, Band C? 
A. We can talk about title; but that included, 
yes. 
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Q. All right. So if I understand your testimony 
correctly, you wanted the first 30 days; i.e., August 15 
through September 15, to, quote, get a handle on income 
stream; right? 
A. Right, because of the shoe-box nature of the 
information provided. 
Q. And in an attempt to do that, you took that 
information to brokers in the Boise market that you kne" 
and trusted? 
A. Knew and trusted. 
Q. Was that two different things? 
A. Yes. 
Q. Okay. 
A. Well, actually, Tim Reid is a personal friend 
-- I think you knew about -- and a professional in town. 
But Pam Sprute I did not know. Bob Runyan, personal 
friend, expert in town; knew and trusted him, yes. Mike 
Keller, knew of him; did not really know him. Thornton 
Oliver Keller is a firm in town that brokers many 
investment properties and has professional property 
management. That is the reason I approached Mike 
Keller, to talk about their services and his opinion on 
the investment sales environment in this town because 
again, Thornton Keller does quite a few transactions. 
Same with Marcus Millichap. 
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Q. I want to understand, though. Back to this: 1 
We are looking at this period of time from August 15 to 2 
October 6? 3 
A. Yes. 4 
Q. Your testimony is with respect to the items 5 
listed in item 6, you weren't concerned about it because 6 
one, you assumed a lender would do it later and two, ym: 7 
wanted to get a handle on income stream? 8 
A. Correct. 9 
Q. You took income information provided to you by 10 
Mr. Matzek and also information that had been generatec 11 
by Mr. Berryhill? 12 
A. Yes. 13 
Q. And you took it to four brokers, correct? 14 
A. Yes. 15 
Q. That would be Runyan, Keller, Reid and -- 16 
A. What's his name at Marcus and Millichap. 1 7 
Q. Okay. So -- And you presented this 18 
information to each of them. Did you give all four of 19 
them the same infom1ation? 2 0 
A. I don't believe so. It was at different time 21 
periods. So -- And I don't have formal record of what 22 
was given or not given, other than what they've 2 3 
presented to you as the file, when you deposed them. 2 4 
Q. But your recollection as you sit here today, 25 
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you generally provided them with rent roll and cost 







Q. -- is that right? And when you approached 5 
these four brokers what was your request of them? Was 6 
it to evaluate this income stream? Or what did you ask 7 
them to do? 8 
A. Yes. That if they -- I asked -- I asked their 9 
opinion as far as current value of the center, current 10 
leases, rent rates, because they're leasing agents as 11 
well; if they felt there was upside to this property, 12 
and if they were to either become property managers or 13 
potential partners, or their clients were potential 14 
partners, what would their game plan be for the 15 
management and eventual sale of Broadway Park. 16 
I can honestly say that I never entered into 1 7 
this contract so that this property would become 18 
something that I would pass on to my children. It was 1 9 
something to enhance the value and sell again. And wheIJ 2 O 
it - When I approached these brokers, that was 21 
thoroughly explained to them. Again, my equity position 2 2 
regarding my land holdings was mentioned to these 2 3 
brokers, that I was evaluating my options, that I would 2 4 
either buy this property on my own account or I would 2 5 
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put a partnership together to buy the property. 
And I asked these brokers if they had retail 
specialist partners that they might want to introduce to 
me or do this deal; and they all said "Yeah, we might." 
That was the basis of our conversations when I 
spoke to these brokers; and absolutely, positively --
Q. Go ahead. 
A. -- the initial conversations were based on 
evaluation of the property and potential partners of the 
property. It evolves when the broker asks the question 
"Well, would you sell it now versus later?" , 
My response to that is "I would consider it." i 
Q. Well, let's stop right there. 
A. All right. 
Q. Again, the question is this due diligence 
period. You just mentioned that there was something 
that evolved. That was your word, right? 
A. Um-hmm. 
Q. Is that right? 
A. Correct. 
Q. And tell me. What evolved from - What was ii" 
before and what did it evolve to? 
A. Well, when a broker evaluates a property and 
agrees, yes, there is upside to those rents and that 
income stream, and upside in potential sales price, and l 
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they have clients that may be interested in partnering, 
but they also have clients that have no interest in 
partnering but would be potential purchasers without 
partnering. Does that make sense? 
Q. Yes, but I want to know why you used the word 
"evolved." 
A. So there's an evolution in that conversation 
that then the broker said "Well, Glenn is looking for a 
potential partner," so a partner could come in with 
500,000, let's say, and partner with Glenn. And a 
broker is paid a commission for bringing equity to the 
table, you know. He might make $20,000 on bringing 
500,000 in. Ifhe were to broker an entire transaction, 
then his commission could be closer to $200,000. So I'rr-
saying there is this evolution in conversations where 
perhaps -- I'm not even suggesting that I flip the 
property, as you made that statement - that brokers ask 
"Would you just sell it?" 
The conversation with Grubb and Ellis is a 
pretty good example of that, in that I didn't know Pam 
Sprute. I went to Tim Reid. Tim Reid was extremely 
busy. He's a great guy, but he does way too much. And 
anyway, he introduced Pam Sprute to the deal. You met 
Pam the other day. She's a great gal but extremely 
green. She had done one other transaction before 
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looking at this property. Tim said to Pam, "Do you kno'>' 
anybody that would be interested in this property?" 
She then takes it upon herself to introduce a 
party that has no interest in partnering but would 
purchase the property. 
Q. Who was that party? 
A. Can you refresh my memory? 
Q. Scott Pine? 
A. Scott Pine. So I have a lunch with Scott 
Pine, and we chat about it; and Pam Sprute shares with 
him this information, and he evaluates it. And he 
agrees, yeah; you know, it's probably worth five-five, 
based on the upside, not on current rents. We're all in 
agreement there. Well, that's fine. We shake hands and 
such, but I'm not really interested in selling it to him 
for five-five. I am at that point not interested in 
walking away from the deal. I'm still looking to move 
forward with the deal. And they absolutely did not 
shotgun the marketing the property. They introduced a 
party that would be interested in buying it but not 
necessarily partnering on the project. So there is a 
huge difference in your allegation versus reality. 
Q. I appreciate that. And we're actually going 
to get to that in a moment. 




























lunch, please ask it. 
MR. ROE: Dennis, you won't dictate this 
deposition. You understand that? 
MR. CHARNEY: So you think you can hold us 
here till eight o'clock tonight without a break? 
MR. ROE: I didn't suggest that. What I 
suggest is this, Dennis. We have at least four or five 
hours of additional deposition to take today. I will do 
that as efficiently as possible. But you are not going 
to march around and dictate my deposition. 
MR. CHARNEY: Nor am I attempting to. 
MR. ROE: Good. That's all. I wanted to make 
sure. 
MR. CHARNEY: Perfectly clear. 
MR. ROE: All right. 
Q. (BY MR. ROE) Mr. Mosel!, I want to --
A. Don't take it out on me. 
Q. I know. Listen; I just want to follow up. I 
have been trying to break this down chronologically, anc 
I have allowed you to digress from time to time because 
I know you are making a good-faith effort to answer the 
question, and some of the information's useful to me. 
But I want to finish up on this period of time from 
August 15 to October 6, '06; okay? 
A. Yes. 
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1 actually. It's after one o'clock. 1 Q. And I think your testimony is, with respect to 
2 MR. ROE: Just a minute; it's my deposition. 2 due diligence as delineated in section 6, you didn't do 
3 MR. CHARNEY: I recognize that, but you've 3 much because you were waiting, or you didn't do anythin~ 
4 already held this over an hour past normal lunch. 4 because you were waiting? 
5 MR. ROE: I will call the deposition. 5 A. I didn't say that. I evaluated the income 
6 MR. CHARNEY: I will tell my client to get up 6 stream. 
7 and walk out. 7 Q. But as far as environmental assessments, 
8 MR. ROE: I don't think you can do that. 8 surveys, and --
9 MR. CHARNEY: Actually, I am. 9 A. I looked at that. 
10 Let's go to lunch, Glenn. 10 
11 MR. ROE: Tell you what, Dennis. Why don't 11 
12 you think about that for a second. 12 
13 MR. CHARNEY: Okay. 13 
14 MR. ROE: I am in the middle of a question. I 14 
15 am going to follow it up, and we will be out of here in 15 
1 6 about one minute. 1 6 
1 7 MR. CHARNEY: Actually, you were not in the 1 7 
18 middle of a question. You were pausing between 18 
1 9 questions. If you have one more question, we will do 19 
2 0 one more question. 2 0 
21 MR. ROE: I want to remind you, Dennis, that 21 
2 2 it's my deposition; it's not your deposition. 2 2 
2 3 MR. CHARNEY: Doesn't mean you can hold people 2 3 
2 4 beyond reasonable time limits. We have been here three 2 4 
2 5 hours. If you have one more question before we go to 2 5 
Q. -- and physical inspection of the property, 
did you do any of that? 
A. Yes. Looking only at existing reports, not 
ordering any new reports. 
Q. Okay. All right. For that period of time? 
A. Correct. 
Q. And you went to these brokers to, in your 
words, get a handle on income stream; right? 
A. Yes. 
Q. And when you did that, the conversation 
evolved in some cases as you testified, right? 
A. Correct. 
Q. And we're going to get to that after lunch. 
A. Okay. 
Q. But with respect to the primary purpose for 
which you approached these brokers; i.e., getting a 
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handle on the income stream, did you feel in your mind 1 
that you got a handle on it? 2 
A. We were in the process of continual analysis 3 
of the property. Yes. 4 
Q. Well, as you know, you waived contingencies or 5 
October 6 -- 6 
A. Correct. 7 
Q. -- and allowed the earnest money to go hard? 8 
A. Based on information provided to us at that 9 
point, yes. 10 
Q. So up to that point I am assuming that you 11 
became comfortable with the income stream; is that 12 
correct? 13 
A. Yes. 14 
Q. And that was based at least in part on your 15 
conversations with these four brokers? 16 
A. And verbal representations and written 1 7 
representations by Mr. Matzek. 18 
Q. Are you referring to written representations 19 
during that period of time outside the contract? 2 0 
A. Outside the contract? Or -- 21 
Q. That are not contained in -- 2 2 
A. No. Between August 15 and October 6 I had 23 
relied on communications from Mr. Matzek. 2 4 
Q. And would that be the e-mails that we have 25 
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of or in recognition of the hour and 15 minutes or so 
that we were discussing settlement, has pointed out that 
he has a previous engagement for which he needs to leave 
at 5: 15. So we have agreed that we will continue the 
deposition until 5:15; and ifwe are not finished, which 
we almost certainly will not be, that we will reconvene 
at a time mutually agreeable as soon as possible, 
possibly this week. 
MR. CHARNEY: I can go Friday. 
MR. ROE: Is that a correct statement of our 
agreement? 
MR. CHARNEY: It is. 
MR. ROE: Is there anything else we need to 
put on the record housekeepingwise? 
MR. CHARNEY: No. 
Q. (BY MR. ROE) All right. Mr. Mosell, you are 
still under oath; and let's pick up where we left off, 
ifwe can. 
A. Okay. 
Q. We spent some time before the break talking 
about the period of time from August 15, 2006, to 
October 6, 2006; the due diligence period? 
A Yes. 
Q. I'd like to move now again -- Just in an 
attempt to break this down into manageable chunks, let's 
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1 talked about? 
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1 talk about the period from October 6, 2006, to November 
2 A. E-mails and reports; the owners manual, I 2 14th, 2006. Can we do that? 
3 think he referred to it, and the lease negotiations that 3 A Yes. 
4 he represented. 4 Q. Would you please tell me --And just for the 
5 MR. ROE: Well, we'll come back to that; and 5 record, that's the time between when you as the 
6 let's leave it at October 6, 2006. Thanks. 6 purchaser waived your contingencies under section 6 of 
7 (Whereupon a recess was had, after which time 7 the purchase and sale agreement and the date on which 
8 Mr. Berryhill was not present.) 8 you as buyer terminated the purchase and sale agreement, 
9 MR. ROE: It's 3:I5. We have been adjourned 9 November 14; is that your recollection? 
1 O for three hours and 15 minutes. We came back at two 10 A. Yes. 
11 o'clock, and we had some settlement discussions; and 11 
12 they were not successful, so we're going to continue 12 
13 with the deposition. 13 
14 And why don't we take care of a couple of 14 
15 housekeeping items, the first of which is that Mr. 15 
16 Charney and I have agreed that we will each supplement 1 6 
1 7 our discovery as soon as possible. Mr. Charney hasn't 1 7 
18 asked for any particular documents from us today, but m 1 8 
1 9 soon as he does, we will get them to him timely. And or 1 9 
2 O his part, he has agreed to supplement the plaintiffs' 2 O 
21 discovery responses, including without limitation the 21 
2 2 provision of Glenn Mosell's 2006 tax return. Is that a 2 2 
2 3 correct statement of our stipulation Mr. Charney? 2 3 
2 4 MR. CHARNEY: That's correct. 2 4 
25 MR. ROE: In addition, Mr. Charney, in light 25 
Q. With respect to that period, please tell me 
what you -- and when I say "you" I mean you and Mr. 
Berryhill together as purchaser -- what you did in terms 
of proceeding with this transaction. 
A. We were working with other parties, talking 
about possible partnership on the property. We 
initiated underwriting of the numbers with Hardy 
Capital, for a possible loan. We did not apply for that 
loan with Hardy and Hardy. We were awaiting 
finalization of lease commitments that were represented 
to us by Mr. Matzek, that we were waiting to 
materialize. 
Q. Okay. During that period you were attempting 
to arrange financing for the property? 
A Explored the possibility of financing for the 
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1 property. We didn't apply for it. 1 
2 Q. You mentioned Hardy Capital? 2 
3 A. Yes. 3 
4 Q. That's Jack Hardy and Jim Klump? 4 
5 A. Yes. 5 
6 Q. In addition to talking to Hardy Capital, who 6 
7 else did you approach to, quote, explore financing? 7 
8 A. We had lunch with Rob Perez earlier on to 8 
9 discuss US Bank's lending temperature, interest, 9 
10 parameters, underwriting criteria, debt coverage ratios, 10 
l l interest rates, points, sort of thing. 11 
12 Q. Okay. 12 
1 3 A. And I appreciated that information from Rob 1 3 
14 Perez, but I did not engage him in a loan application. 14 
15 Q. In addition to Hardy Capital and Mr. Perez at 15 
1 6 US Bank, did you talk to anybody else about financing? 1 6 
1 7 A. Not at that time, no. 1 7 
18 Q. And"atthattime": YoumeanOctober6to 18 
19 November 14th, right? 19 
2 0 A. Other than I should maybe say explored the 2 0 
21 possibility of partnerships with those that had their 21 
22 own lending relationships and capacities. So -- 22 
2 3 Q. Who were those people that you explored? 2 3 
2 4 A. For instance, RFR Properties, Bob Runyan. 2 4 
2 5 Q. I'm sorry; who? 2 5 
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1 A. RFR Properties. 1 
2 Q. That's RFR Properties? 2 
3 A. Correct. And he actually had a relationship 3 
4 with Union Bank separate, not through Rob Perez; so hac 4 
5 he become a potential partner, then that was a 5 
6 possibi Ii ty. 6 
7 Q. Okay. And who else did you talk to besides 7 
8 Mr. Runyan? 8 
9 A. I did not apply to -- I didn't make any loan 9 
10 applications or explored any other -- 1 0 
11 Q. What you said was "During that time I also 11 
12 explored partnerships with those who had their own 12 
13 financing"? 13 
14 A. Financing relationships, yeah. 14 
15 Q. I asked you; you said Mr. Runyan? 15 
16 A. Correct. 16 
1 7 Q. I am asking you if there is anybody else in 17 
18 that category. 18 
19 A. During that time period, mid October, he was 19 
20 my most likely partner. When it was disclosed that on 20 
21 October 26, that a lease had been signed without our 21 
22 consent, that information basically was withheld from 22 
23 us, I would say that's when it hit the fan; and I didn't 23 
2 4 make any further attempts for fmancing. 2 4 
2 5 Q. I'm sorry. When did it hit the fan? 2 5 
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A. October 27, I believe. 
Q. Okay. So at that point you ceased any further 
attempts to obtain financing? 
A. Correct. 
Q. Mr. Mosell, I want to explore with you fully 
the idea of due diligence. I know we've touched on it a 
little bit, but I want to make the record clear at this 
point; and I want to give you an opportunity to tell me 
everything that you and Mr. Berryhill did, or anybody 
acting on your behalf did in tenns of conducting due 
diligence on the Broadway Park property in furtherance 
of your purchase of the property. 
A. I think I've answered that in that I relied on 
brokers' analysis of the information, Hardy and Hardy's 
analysis of that financial infonnation; reviewed 
existing environmental reports, title reports, physical 
inspection on an infonnal basis. 
Q. Okay. Well, let's talk about that. What do 
you mean by "physical inspection on an infonnal basis": 
What is it you did that would be characterized as due 
diligence on the property? 
A. Again, relying on Mr. Matzek to disclose all 
maintenance issues and defects of the property, relied 
on Berryhill to validate those. 
Q. So with respect -- One element at a time. 
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With respect to the physical plant itself, is your 
testimony that you relied on Mr. Matzek to provide you 
infonnation and you reviewed that information? 
A. To disclose all deferred maintenance and 
defects of the property. Absolutely. 
Q. So you didn't personally inspect the building? 
A. I did not climb on the roof. I walked the 
property and viewed some of the vacant space and tenan 
space. 
Q. Did you engage any third-party contractor to 
make an inspection of the property? 
A. Did not. 
Q. And you did -- I think your testimony was you 
did review a title report, a preliminary title 
commitment on the property? 
A. Correct. 
Q. And that was actually prior to October 6, 
wasn't it? 
A. Yes. 
Q. You didn't have any objection to title then, 
did you? 
A. No. 
Q. And with respect to the environmental status 
of the property, I believe your testimony is that you 
reviewed a 2004 phase one that Mr. Matzek provided to 
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you? 
A. It was a 1994. 
Q. I'm sorry; '94. Is that correct? 
A. Correct. 
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Q. You didn't commission another phase one? 
A. No. That would be a lender's responsibility 
ifwe were to make that. 
Q. But you didn't --
A. Didnot. 
Q. -- did you? 
Let's see. Did you commission a survey for 
the property? 
A. No. 
Q. Now, your prior testimony was that at your 
second meeting with Mr. Matzek on August 15 you all hac 
designated Mr. Berryhill as the point man on lease 
reviews and tenant relations; is that correct? 
A. And communication with Mr. Matzek. 
Q. And communication with Mr. Matzek? 
A. Yes. 
Q. How long did that arrangement prevail? 
A. Throughout the course of our contract, but I 
also made communication attempts for specific inquiries 
with Mr. Matzek via e-mail. 



























Berryhill was the point man for your side? 1 
A. Predominantly. 2 
Q. Any other due diligence efforts that you can 3 
think of as you sit here today? 4 
A. No. 5 
Q. Now, likewise, I want to give you an 6 
opportunity to describe to me fully and completely all 7 
efforts that you undertook to finance the purchase of 8 
the Broadway Park Shopping Center; and I acknowledge 9 
that you've already touched on some of those aspects, 10 
but I just want to make sure I have a clear picture of 11 
what you did. Let me ask you -- Well, just tell me. 12 
You can just give me the names or the institutions, and 13 
I can come back and fill in the gaps. 14 
A. I think I already have. Hardy and Hardy was 15 
the only financial institution we shared underwriting 16 
information with. 1 7 
Q. Now, Mr. Mosell, under the terms of the 18 
contract the first closing date that was proposed was 19 
November 14, 2006, right? 20 
A. Correct. 21 
Q. I'm sorry; I misstated it. It was November 22 
16th, 2006. 2 3 
A. That would be correct. 24 
Q. And you had the option to extend that to 25 
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December 15th upon the payment ofan additional hundre< 
thousand in earnest money? 
A. Correct. 
Q. And the purchase price was 5.5 million 
dollars, right? 
A. Yes. 
Q. Now, I'm happy to explore it further if 
necessary; but would you agree that Mr. Berryhill didn't 
have the financial wherewithal to make that kind of 
purchase in the summer of 2006, did he? 
A. Fair statement. 
Q. Is it also a fair statement that in the summer 
of2006 you didn't have the financial wherewithal to 
make that kind of purchase? 
A. Not at all. That's not a correct statement on 
your part. 
Q. Well, let's talk about your financial 
situation in the summer of 2006, then. 
A. All right. 
Q. Tell me how it is that you think you did have 
the ability to make the purchase, or that you had the 
financial wherewithal to make that type of purchase in 
the summer of 2006. 
A. I had cash in the bank -- I think you have my 
bank records -- as well as commitments from partners for 
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additional cash and real estate holdings, all of which 
could be borrowed against for this purchase. I'd either 
sell property holdings or finance them, just as you 
could contract to buy a house. You don't necessarily 
need to put a loan on that house. You could finance 
other properties. Just as you may not need the down 
payment for a house, you could - in cash. When signinf 
a contract you could take a loan against your primary 
residence, use that as equity towards the purchase of 
the other property. Same could be said here. 
Further, I never made the commitment that I 
intended to raise a million five of my own money as my 
only option; and you know, if you'd like to look at the 
net worth of everyone in my Rolodex, then I think that 
would be a little excessive; but I've demonstrated, over 
the last 20 years, ability to raise capital for 
income-producing properties. And I have no hesitation 
saying today under oath that had I looked to put a 
partnership together once we had the real numbers in 
front ofus, I had that skill and ability to raise 
equity for the down payment as well as finance the 
property. 
Hardy Capital expressed 3.8 to 4.2 as their 
target loan amount, based on information that was given 
to them. The Ali Baba lease did not affect that loan 
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1 target. They made the statement that they really need 1 
2 to underwrite those that are signed, not just potential; 2 
3 therefore, it was desirable for us to have Michael 3 
4 Matzek sign the leases that we agreed upon; i.e., the 4 
5 daycare center, prior to us making that loan application 5 
6 with Hardy and Hardy. And I've expressed that in my 6 
7 e-mails to him again and again. 7 
8 Hardy and Hardy did make the point that I 8 
9 needed to probably make loan application soon to hit the 9 
1 0 December 15th deadline. I think you'll find some 1 0 
11 communication there. Nowhere will you find them sayin! 11 
12 "Oh, we can't do a loan in this time frame." 12 
13 We were on track. Again, I was waiting for 13 
14 Mr. Matzek to confirm the lease on the daycare center, 14 
15 at least prior to my application. 15 
16 Q. Well, thank you, Mr. Mosell. Let's get back 16 
1 7 to the question, ifwe could. And the topic is your 1 7 
18 financial condition and wherewithal in the summer of 1 8 
1 9 '06, right? 1 9 
2 0 A. Yes. And I am lendable. I was in 2006. I am 2 0 
21 in 2007. We have borrowed against properties, over two 21 
2 2 million dollars over the last year; and I have a loan 2 2 
2 3 commitment currently -- excuse me -- an expressed letter 2 3 
2 4 from Bank of Cascades to my Polo Cove partnership for 2 4 



























partnership, including Foad Roghani and Paul Beckman. 1 
But as a partner would be lendable. So again, I feel 2 
that we would -- we do have the capacity to obtain a 3 
commercial loan. Again, most of that underwriting on 4 
income-producing property has to do with the income 5 
stream on the property, not the financial strength of 6 
the borrower. 7 
Q. We'll actually get to that. Thank you. 8 
A. Okay. 9 
MR. ROE: I'm going to ask that this exhibit 10 
be marked three, please. 11 
(Whereupon exhibit 3 was marked for 12 
identification.) 13 
Q. (BY MR. ROE) Mr. Mosell, I'm handing you a 14 
document that's been marked as defendants' exhibit 15 
number 3; ask you to take a look at it. See if you're 16 
familiar with that. 1 7 
A. Yes. 18 
Q. Actually, can I see that, please? I think 19 
there is an extra document attached to it inadvertently. 20 
Mr. Charney, the memorandum in support of 21 
motion to strike was inadvertently attached. I am going 22 
to tear that off. Any objection? 2 3 
MR. CHARNEY: No. 24 
Q. (BY MR. ROE) Now, Mr. Mosell, I'm going to 25 
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hand you exhibit number 3 that has been stripped of that 
excess document and ask if you're familiar with that 
document. 
A. Yes. 
Q. What is it? 
A. An affidavit from me, of me. 
Q. And that's your signature on page 4? 
A. Yes. 
Q. It's sworn, right? 
A. Yes. 
Q. And in paragraph 2 of that affidavit you 
state, quote, "Prior to executing the purchase and sale 
agreement with Broadway Park, Inc., I informed Michael 
Matzek that Mosell Equities, LLCs's equity was primaril) 
in land holdings, and that the land holdings were on the 
market for sale but were not under contract. I also 
told Mr. Matzek that, prior to executing the purchase 
and sale agreement, that John Berryhill and Mosell 
Equities, LLC, did not have 5.5 million in cash to close 
at that time. In addition, I told Mr. Matzek at that 
time that John Berryhill and Mosell Equities, LLC, did 
not have the necessary 1.5 million to 2 million cash 
necessary for a financed closing." 
A. Correct. 
Q. Were those accurate statements? 
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A. Yes. 
Q. So when we -- Well, let's break it down into 
Mosell Equities and Glenn Mosell individually. The 
financial strength of both you personally and your 
company, Mosell Equities, are at issue in this case, as 
you know? 
A. Yes. 
Q. If you would, please, give me a snapshot of 
your personal financial condition in the summer and 
early fall of'06, please. 
A. Much of my money had been invested in the Polo 
Cove project properties. Foad Roghani and Paul Beckmar 
made a commitment to Mosell Equities of 2.5 million 
dollars in cash, land. They've stated to you, written 
form and through depositions, that had I requested an 
acceleration of any of that, they would have made best 
efforts to generate that equity for me. 
Q. So the question was, Mr. Mosen, what did your 
personal financial situation look like in the summer of 
2006 and fall of 2006, right? Okay. That was the 
question. 
A. I believe you have my financial statement that 
I submitted on your request that probably shows a net 
worth of five, six million. 
Q. That financial statement is dated June of'07, 
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though. 1 A. Yes. 
A. Okay. 2 Q. Is that your signature at the bottom? 
Q. So I want to talk to you about the summer of 3 A. It is. 
'06. 4 Q. Your prior testimony is that your financial 
A. It would have been very similar to that '07 as 5 condition in the summer and fall of2006 was 
far as net worth goes. Equity just would have been in 6 substantially the same as indicated here; is that 
the other forms, but the obligation from Beckman and 7 correct? 
Roghani was the same in 2006 as it was in 2007. I 8 A. Yes. 
probably had more cash in the bank in 2000- -- Well, no 9 Q. Is that correct? 
I'll just say my financial wherewithal was probably 10 A. Yes. 
about the same in 2006 and 2007 to obtain a loan. 11 Q. Now, you list on this personal financial 
Q. Well, you personally -- What about Mosell 12 statement, holdings in Mosell Equities, LLC, as one of 
Equities, LLC, in summer and early fall of 2006? 13 your assets. Do you see that? 
A. When I speak of that borrowing capacity, that 14 A. Yes. I have combined them with Polo Cove Land 
would be blended; Mosell as an individual or through 15 Company. 
Mosell Equities, LLC. No difference. 16 Q. This says "Personal Financial Statement of 
Do you mind if I take a time-out? 17 Glenn Mosell." lfwe were to consider Mosell Equities, 
Q. Absolutely. 18 LLC, in the summer and fall of 2006, would it change in 
(Whereupon a recess was had.) 19 any appreciable way the numbers here? 
Q. (BY MR. ROE) We are talking about Mr. 20 A. I suppose if you looked at personal and 
Mosell's financial situation in the summer of '06 and 21 removed Mosell Equities and Polo Cove Land Company, ID) 
that of his company, Mosell Equities, LLC. Mr. Mosell, 22 business holdings that I have stated there as being 
I believe your testimony was that for all practical 23 two-five, you would reduce the total assets by as much. 
intents and purposes we could consider the two as a 24 Q. Right. But other than that, would any other 
single unit? 25 adjustments be necessary? 
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A. For borrowing purposes. 1 A. No. 
Q. Well,just so --Thank you. But just so we're 2 Q. Just going down the list of your assets, Mr. 
clear, I want to explore and examine financial 3 Mosell -- And please tell me it: again, if there are any 
wherewithal or borrowing ability. Is that the same 4 appreciable differences between 2006 and 2007. The cash 
thing you're talking about? 5 holdings: Where were those located? 
A. Yes. Borrowing ability would be one and the 6 A. Washington Mutual and Home Federal. 
same. 7 Q. And you have provided us copies of certain 
Q. But ifwe come to a point where there is some 8 statements with respect to each of those accounts, 
material difference in an asset held or liability held 9 right? 
as between the two, would you please point that out? 10 A. Correct. 
A. All right. 11 Q. And the personal property, I assume, is the 
Q. Until you do, I am going to assume -- I am 12 personal property that's attached? 
going to use the two more or less interchangeably. 13 A. Yes. 
A. Okay. 14 Q. The second page of exhibit 4? 
Q. Now, Mr. Mosell, you mentioned your financial 15 A. Yes. 
statement that has been produced in this case. 16 Q. With respect to the real estate, the 
(Whereupon exhibit 4 was marked for 17 Aldercrest property is your primary residence? 
identification.) 18 A. Yes. 
Q. (BY MR. ROE) Mr. Mosen, you have been handed 19 Q. What is the Pine Lakes Ranch? 
a document marked as defendants' exhibit number 4, which 20 A. It's our cabin on Lake Cascade. 
is a personal financial statement of Glenn E. Mosen -- 21 Q. And how--
A. Yes. 22 A. We own half, and my wife's family trust and 
Q. -- as of June I st, 2007? 23 parents own the other half. 
A. Yes. 24 Q. When did you purchase that? 
Q. Are you familiar with this document? 25 A. Five years ago. 
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1 Q. What did you pay for that property? 1 
2 A. Three eighty-five; probably put another 2 
3 hundred fifty into it. 3 
4 Q. The next property is 17614 Van Slyke? 4 
5 A. House out at Polo Cove. 5 
6 Q. Tell me. Is that a house, an acreage? Or 6 
7 describe that property, please. 7 
8 A. House, '70s vintage; huge views on 3.8 acres. 8 
9 Q. What did you pay for that? 9 
1 O A. Two twenty-five, I think. 10 
11 Q. Is that house still there? 11 
12 A. Yes. 12 
13 Q. Who's living in the house? 13 
14 A. It's vacant. 14 
15 Q. Are you trying to rent it? 15 
1 6 A. We've had it rented before. It's -- It's not 1 6 
1 7 currently rented. I don't have it advertised for rent 1 7 
18 right now. 18 
19 Q. The next property is 23576 Homedale? 19 
20 A. Yes. 20 
21 Q. What is that property? 21 
2 2 A. House adjacent to Polo Cove on five acres. I 2 2 
2 3 paid two seventy-eight for it. 2 3 
2 4 Q. Is there still a house on that property? 2 4 



























Q. Anybody living there? 
A. Yes. 
Q. Are you renting it? 
A. Yes. 
Q. Next property is 80 acres, Ustick, one half 
interest? 
A. Yes. 
Q. Please tell me about that property. 
A. Eighty acres of irrigated farmland between 
Ustick and Bonner Road, half mile east of Highway 95, 
approximately mile and a half from Homedale. 
Q. And when did you buy that? 














would have been in '07, I believe. No; excuse me. I'm 14 
sorry. '06. 15 
Q. Did you purchase that property or was it 16 
traded, or how did you -- 1 7 
A. It was part of the equity trade with Paul 18 
Beckman and Foad Roghani; and they -- Mosen Equities 19 
originally contracted to purchase 120 acres. Mosel! 20 
Equities sold 40 of that 120 acres. Foad Roghani and 21 
Paul Beckman purchased the remaining 80 acres. Paul 2 2 
Beckman and Foad Roghani, acting as P and F Development 2 3 
later transferred that 80 acres to me. I later sold 2 4 
half interest to my wife's family trust. 25 
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Q. Let me ask you for a couple particulars on 
that property, if I may. Mose II Equities originally had 
120 acres under contract, of which these 80 were part? 
A. Yes. 
Q. And you sold 40 acres after you closed on the 
120 or before? 
A. Concurrently. 
Q. And what was the original contract? What was 
the purchase price for the 120? 
A. One hundred twenty-- Excuse me; 10,000 per 
acre, so a million two. ~ 
Q. What did you sell the 40 for? 
A. Seventeen thousand an acre, so six 
hundred-some thousand -- seven hundred thousand. 
Q. That sale was made concurrently with your 
closing on the entire property? , 
A. Yes. 
Q. When was that? 
A. In '06. I don't recall which month. 
Q. It was in 2006, though? 
A. Yes. 
Q. ls that "yes"? 
A. Yes. 
Q. Now, describe again how it was that P and F 
Development deeded it to you. I lost you on that part. 
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A. Part of that equity buy-in I spoke of. They 
had a -- Summer of '06, they had a 2.5-million-dollar 
obligation to me, P and F Development; and the 20 lots 
in Mineral Springs was transferred to me as part of that 
2.5-million-dollar obligation. And the 80 acres was 
transferred to me as part of that 2.5-million-dollar 
obligation. However, my agreement with them was not 
based on continued or speculative valuation of these 
lots. Therefore, when the market deteriorated, the 20 
lots in Mineral Springs that were worth 1.7 are now not 
worth 1. 7. However, P and F's buy-in was absolute on 
the 2.5. Therefore, their obligation would have been 
made outside of that property transfer. Is that clear? 
Did that make sense? 
Q. Well, it will be in a minute. I just kind of 
wanted to work my way through this financial statement 
A. Sure. 
Q. So for the time being --
A. And I should say that this financial statement 
isn't entirely clear in that Mosen Equities had title 
in the 80 acres and the 20 lots; so that's not clear 
here, that the Mosen Equities and Polo Cove lwnp swn 
was geared toward Polo Cove. The other lots, again, 
Mosell Equities may have held title; but again, single 
purpose -- or rather single-member entity, Glenn Mosell 
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1 owned that asset as well. 
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Q. Well, for purposes of our discussion we'll 
just agree that we're considering you personally and 
your company, Mosell Equities, LLC, interchangeably? 
A. Fair enough. 
Q. But I do want to understand how it is that 
these 80 acres or your one-half interest in these 80 
acres on Ustick show up as an $800,000 asset. I want to 
understand how they got to you from P and F. That's the 
part of your testimony I don't quite understand, because 
it sounds like you had the acreage under contract. You 
closed on 80 of the 120? 
A. No. 
Q. Did I miss that? 
A. Mosell Equities had the original 120 acres 
under contract. 
Q. Okay. 
A. Mosell Equities sold 40 acres on a 
simultaneous closing. 
Q. To --
A. Third party. 
Q. Okay. 
A. And paid 17,000 an acre. Mosell paid 10,000 



























1 A. The other 80 acres that was under contract 1 
2 through Mosell Equities, LLC, was -- that contract was 2 
3 assigned to P and F Development, Paul and Foad. They 3 
4 purchased and closed on that 80 acres; and then at a 4 
5 later date transferred a quitclaim deed to MoseII 5 
6 Equities. 6 
7 Q. I see. And just so I am clear, that 7 
8 simultaneous closing of the 120 and the sale of the 40: 8 
9 That occurred in when? What date? 9 
1 O A. 2000 -- fall of -- summer of 2006. 1 O 
11 Q. Summer of 2006? 11 
12 A. Yes. 12 
13 Q. And then when did the subsequent conveyance o 13 
14 the half interest in the 80, when was it made to you 14 
15 from P and F? 15 
16 A. That half interest actually represents my 16 
1 7 wife's family trust. P and F conveyed one hundred 1 7 
18 percent of the 80 acres to me. I then conveyed half 18 
1 9 interest to my family trust, my wife's family trust. 1 9 
2 O Q. I see. And when was the conveyance from P and 2 O 
21 F to you of the 80? 21 
22 A. Summer of'06. 22 
2 3 Q. Summer '06? 2 3 
24 A. Yes. 24 
2 5 Q. And that was part and parcel with the 2 5 
correct? 
A. Correct. 
Q. So that was done at the same time or no? 
A. The commitment was made in 2006. The 
conveyance didn't occur, I believe, until spring of 
2007. I had an obligation from P and F Development or 
my asset sheet, not 20 lots in Mineral Springs, on my 
asset sheet in 2006. 
Q. Okay. 
(Whereupon exhibit 5 was marked for 
identification.) 
Q. (BY MR. ROE) Mr. Mosen, I'm handing you a 
document that's been marked as defendants' exhibit 
number 5. 
A. Yes. 
Q. It's entitled "Memorandum for the Record," 
dated 6-6, 2007? 
A. Yes. 
Q. Do you recognize that document? 
A. Yes. 
Q. And what is that? 
A. A brief description from Foad and Paul as to 
their obligation to Mosen Equities for 2.5 million 
dollars, and their acknowledgement of their awareness 
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that Mosell Equities looked to purchase Broadway Park 
summer of 2006, and that had I requested acceleration 01 
payment, they would have made best efforts to 
accommodate such request. 
Q. And so the 2.5 million dollars that is 
referenced in exhibit 5, memorandum for the record--
A. Yes. 
Q. -- that's reflected in the 1. 7 million and 
800,000 on your personal financial statement that was 
ultimately conveyed to you in land? 
A. Yes. 
Q. So to put it differently, the 80 acres in 
Ustick and the 20 lots in Mineral Springs, those add up 
to 2.5 on your -
A. Correct. 
Q. -- financial statement, right? 
A. They conveyed the 80 acres at 10,000 an acre 
for credit towards the 2.5. 
Q. Yes. 
A. This financial statement suggests that half 
interest in that 80 acres is worth 800, though, because 
the acreage had appreciated in value over the course of 
a year from 10,000 to 20,000. Again, I had a comp at 
17,000; and so I based that, the valuation on 20,000 per 
acre, which -- the property was listed at that price, 
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which would be a million six, but a half interest is 1 
800,000. 2 
Q. The 80 acres on Ustick: ls that just bare 3 
ground? 4 
A. It is. 5 
Q. Is it currently listed? 6 
A. It is. 7 
Q. You have it listed for sale? 8 
A. I do. 9 
Q. With whom? 10 
A. Re-Max, and Kathy Smith is the Realtor. 11 
Q. What is the asking price? 12 
A. 1.6 million. 13 
Q. For the entire -- 14 
A. Eighty. 15 
Q. -- acreage? Yes. Have you had any offers? 16 
A. Not -- None that I would accept. 1 7 
Q. The 20 lots in Mineral Springs that are listed 18 
on your financial statement -- 1 9 
A. Yes. 20 
Q. Tell me about those lots. I realize how you 21 
got them. They came from P and F Development? 2 2 
A. Yes. 23 
Q. But tell me about them. 24 
A. They are the 20 southernmost lots in Mineral 25 
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1 Springs, a 120-lot subdivision on Deer Flat Road and Old 1 
2 School Road in Kuna. 2 
3 Q. And do you still own those 20 lots? 3 
4 A. I do. 4 
5 Q. Are they listed for sale? 5 
6 A. Through -- Holland has the blanket listing on 6 
7 the subdivision. 7 
8 Q. What is the listing price for those lots? 8 
9 A. It is -- It varies from sixty to seventy-five 9 
10 thousand, I believe, per lot in general, in the 10 
11 development. The -- I'd like to say that there is a 11 
12 market downturn, housing market downturn occurring; am 12 
13 market valuation of lots is plummeting. However, again, 13 
14 my agreement with F oad and Paul is not based on ultimate 14 
15 sales price of the lots. Again, that 2.5 is still 15 
16 guaranteed by Foad and Paul. 16 
1 7 Q. Okay. Well, let's talk about that for a 1 7 
18 moment. The next category under "Assets" on exhibit 4 18 
19 is business holdings. And you have presented Mosell 19 
2 0 Equities, LLC, together with Polo Cove Land Company, 2 0 
21 LLC; is that correct? 21 
2 2 A. Correct. 2 2 
23 Q. And please tell me about the relationship of 23 
2 4 those two entities for purposes of this financial 2 4 
2 5 statement and the 2.5-million-dollar value that you've 2 5 
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assigned to those interests. 
A. Mosell Equities, LLC, was the entity acquiring 
property on behalf of Polo Cove, entered into the 
original contracts, has advanced its own monies for 
contract earnest money deposits, as well as option 
payments, and has paid for development fees and costs 
associated with the project. Polo Cove Land Company is 
an entity that was formed by Mosell with the intention 
of Paul and Foad becoming members of Polo Cove Land 
Company. 
That has not been finalized; and again, for 
tax purposes we have not committed to structure, 
although Polo Cove Land Company is the applicant for 
entitlements through Canyon County. 




A. Yes. I 
Q. Who owned the membership interest of Polo Covi ® 
in 2006? t 
A. I did. 
Q. Hundred percent? 
A. Yes, with the intent of structuring another 
company that would involve Paul and Foad as fifty 
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percent owners. 
Q. And in 2007, the summer of 2007, who owned 
Polo Cove Land Company, LLC? 
A. Still Glenn Mosell as a single member. 
Q. Today who owns Polo Cove LLC? 
A. Still Glenn Mosen, single member. 
Q. The reason that Mr. Roghani and Mr. Beckman 
are not members yet is what? 
A. Illiquidity oflots, specifically Mineral 
Springs, that may require restructuring of that 
commitment. 
Q. When you say the illiquidity of Mineral 
Springs, you mean the lots that are owned by you or 
owned by Mr. Roghani and Mr. Beckman? 
A. Both. 
Q. You say it may require some restructuring. 
What do you mean; restructuring of what and in what way 
A. Moving forward, we would probably invite other 
partners to participate in either Polo Cove Land Company 
or a new entity to be formed to move forward with 
development of Polo Cove. So we haven't consummated a 
fifty percent position for Foad and Paul in Polo Cove 
Land Company, and we most likely will structure 
something entirely different. 
Q. Okay. As of June 1st. 2007, you had assigned 
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a value of2.5 million dollars to the Polo Cove, your 
interest in Polo Cove; right? 
A. Yes. 
Q. Now, this financial statement --
A. May I clarify or --
Q. Go ahead. 
A. The buy-in ofFoad and Paul Roghani at 2.5 
million was for fifty percent of Polo Cove development 
rights, not to be confused with land holdings of 
individuals at Polo Cove. Foad Roghani owns, through 
his own name and Rose Cottage, owned over seven millior 
dollars in land holdings at Polo Cove that is not part 
of the valuation I'm presenting here. It's the 
development rights that Polo Cove owns, and the value is 
placed on those development rights. 
Q. Thank you. But just so I am clear and the 
record is clear, I think your testimony was that P and F 
Development -- which is Mr. Roghani and Mr. Beckman, 
right? 
A. Yes. 
Q. They transferred, or it transferred to you the 
80 acres on Ustick? 
A. Yes. 




























1 Q. For 2.5 million, right? 1 
2 A. Yes. 2 
3 Q. That relates to the 2.5 million that they owed 3 
4 you as reflected in exhibit 5, the memorandum for the 4 
5 record; right? 5 
6 A. Yes. 6 
7 Q. So is there a relationship between the 2.5 7 
8 million that you have listed for the value of Polo Cove 8 
9 Land Company, LLC, and the 2.5 million Ustick and 9 
1 O Mineral Springs properties that were deeded over to you 1 O 
11 by P and F? 11 
12 A. It's the other halfof that 12 
13 five-million-dollar valuation. 13 
14 Q. Okay. So doesn't that suggest that subsequent 14 
15 to the transfer of the 80 acres and the 20 lots, that P 15 
16 and F then owned one half of Polo Cove? 16 
1 7 A. They own the other -- They own a 1 7 
18 two-and-a-half-million-dollar position in Polo Cove in 18 
19 addition to this two-and-a-half-million-dollar position 19 
2 O at Polo Cove. So Mosell and -- Mosell Equities has a 2 O 
21 two-and-a-half-million-dollar-plus position in Polo 21 
2 2 Cove. Foad Roghani and Paul Beckman also have a 2 2 
2 3 two-and-a-half-million-dollar position in Polo Cove, 2 3 
24 based on their buy-in with the 80 acres and the 20 lots. 24 
2 5 However, those 20 lots are not worth 1. 7 million. And 2 5 
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so they still are obligated, as they've said; cash, note 
and land transfers. 
Q. So is what you're saying is that P and F owed 
you two and a half million? That was a solid number? 
A. Yes. 
Q. P and F transferred to you 80 acres on Ustick 
and 20 lots on Mineral Springs -
A. Yes. 
Q. -- that aren't worth 2.5 million; and 
therefore, there's a gap. And P and F is still 
obligated on that gap, correct? 
A. Yes. 
Q. What is the size of that gap? 
A. As much as $700,000, of which they've then 
transferred another home that is not on this financial 
statement to me, that was purchased for $350,000. 
Q. And that was to close the $700,000 gap? 
A. A portion, yes; and again, we haven't sold 
lots in Mineral Springs to establish market value. 
Q. So --
A. But I would say that if those lots were to be 
appraised currently, they would be in the 50,000 price 
range; so maybe the one-million-seven as of today woulc 
be 1.1, for example, 55,000 a lot. 
Q. I appreciate your patience. I'm trying to 
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understand, because it is a large item on your financial 
statement. We certainly want to understand that. I 
want to be clear on that. Now, I asked you who owned 
Polo Cove in 2005, 2006, 2007 -- Actually, I'm sorry. I 
asked you who owned Polo Cove in 2006, 2007 and today 
And in response to each question you said "I own a 
hundred percent"; is that correct? 
A. I am the sole member of Polo Cove Land 
Company, yes. 
Q. So that being the case, please describe what 
you meant by P and F's, quote, position in Polo Cove. 
A. It hasn't been formalized in contract form, 
but profits from Polo Cove would be shared fifty-fifty 
with P and F Development at this point. 
Q. But that has not been reduced to writing? 
A. Correct. 
Q. And the reason is because of tax planning? 
A. No entity has been formed for that fifty 
percent profit-sharing, no. 
Q. Why don't P and F just take fifty percent of 
the membership interest in Polo Cove? 
A. Again, for tax planning puq>oses. We've just 
delayed that formation. 
Q. All right. Well, just so I'm clear, in 2006 P 
and F deeded to you the Ustick property and the Mineral 
BURNHAM HABEL & ASSOCIATES, INC. 






















































DEPOSITION OF GLENN E. MOSELL TAKEN 2-5-08 
Page 138 Page 140 
Springs property in partial satisfaction of a 1 A. Correct. 
2.5-million-dollar obligation to you; is that correct? 2 Q. So was it the same as exhibit 4 or the same as 
A. Correct. 3 exhibit 6? 
MR. ROE: I will make a quick copy here. 4 A. Same as exhibit 4, because that is an accurate 
(Whereupon a discussion was had off the 5 edition. 
record, and exhibit 6 was marked for 6 Q. In attempting to understand the difference 
identification.) 7 between these two documents that were only two weeks 
Q. (BY MR. ROE) Mr. Mosell, I'm handing you wha 8 apart it might be that with respect to cash in May you 
has been marked as defendants' exhibit number 6. 9 say 30,000. In June you say five thirty. Where did 
A. Yes. 10 that half million come from? 
Q. It's entitled "Personal Financial Statement of 11 A. The -- It's pretty simple to see the June one 
Glenn E. Mosell," dated May 17, 2007. 12 was after an Alpha Lending loan of$700,000 on Mineral 
A. Yes. 13 Springs. Under my liabilities I have no liability on 
Q. Are you familiar with that document? 14 Mineral Springs in the May, and then in June I do. That 
A. Yes. 15 generated cash to reimburse me for my expenses spent at 
Q. Is that your signature at the bottom? 16 Polo Cove. 
A. It is. 17 Q. And then with respect to the Aldercrest 
Q. Now, this document; i.e., exhibit number 6, 18 property, the indebtedness has been reduced by a hundred 
sets forth a net worth that's considerably less than 19 thousand. What's the problem, or why the change there? 
exhibit number 4, your June financial statement. It 20 A. Again, pretty simple to follow, that Mineral 
appears that within two weeks your net worth has almost 21 Springs was financed. Seven hundred thousand dollars 
doubled. Can you please explain that? 22 loan was placed on that, and I paid off a line of credit 
A. The bulk of that, I believe, is -- on this May 23 between those two time periods; hundred-thousand-dollar 
17 I think there was an addition error, actually? One, 24 Washington Mutual line of credit. The underlying debt 
I was conservative with Alpha Lending for 500,000 worth 25 remained the same, four seventy-five. 
Page 139 Page 141 
of value with Polo Cove, again, just being conservative. 1 Q. So really, if you add the two million dollars 
The other -- I think I have had an addition error. 2 to the first, then it's five million six eighty-five 
Q. Where is the addition error? 3 versus six million eighty-five again, a reasonable 
A. That total assets line didn't include, I 4 difference in the course of two weeks? 
believe, the Polo Cove two million dollars; and so it 5 A. Expenses paid, points paid, I would say 
was -- I made an error. 6 they're basically the same. 
Q. Okay. So aside from the error, is the 7 (Whereupon exhibit 7 was marked for 
difference simply the half million on the Polo Cove? 8 identification.) 
A. I believe so, and some -- well, the second 9 Q. (BY MR. ROE) Mr. Mosell, I'm going to hand 
reflects the loan from Mineral Springs, or on Mineral 10 you what has been marked as defendants' exhibit numbe 
Springs. 11 7. 
Q. Both of these financial statements were 12 A. Yes. 
prepared for Alpha Lending; is that correct? Or why 13 Q. It's a 2005 individual income tax return for 
were they prepared? 14 you? 
A. No. Again, I think I made the mistake on the 15 A. Yes. 
first, and then caught that error and made the 16 Q. Is that an accurate copy of your tax return 
correction on the second. But this first one should 17 for 2005? 
have been corrected. 18 A. I believe so. 
Q. Well, so the purpose ofmy questions is to 19 Q. I just have a couple of questions about it. 
establish your financial condition in the summer of2006 20 First, why do you and your wife file separately? 
and the fall of 2006. We don't have a financial 21 A. She has no income and I just treat it 
statement for you from that period. We have one from 22 separately. 
the summer of'07, and you've testified that your 23 Q. Is there some advantage to doing that, 
situation was basically the same in the summer of '06; 24 financially or any other? 
right? 25 A. Simplicity. 
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Q. I'm sorry? 1 marked for identification.) 
A. Simplicity. 2 Q. (BY MR. ROE) Mr. Mosell, I've handed you a 
Q. Attached to exhibit 7, or part of exhibit 7 3 document marked as Mosell -- defendants' exhibit 8. 
are a series of statements, do you see, entitled "page 4 4 It's a Washington Mutual checking account statement for 
of 7 for standalone" through "page 7 of 7 for 5 the period August 11, '06, through September 13, '06? 
standalone"? 6 A. Yes. 
A. Yes. 7 Q. For you and your wife? 
Q. Do you see those? Can you tell me where the 8 A. Yes. 
first three pages are, pages I through 3? 9 Q. Is that correct? 
A. I cannot. All -- They were not pertinent 10 A. Yes. 
information as far as 1099s, for this tax return. 11 Q. ls that your -- or was that, in '06, your main 
Q. Are you saying that they weren't attached to 12 checking account that you and your wife used? 
your original tax return? 13 A. That's our personal checking account. Mosell 
A. I don't believe -- I believe these are 14 Equities' accounts with Home Federal also has the bulk 
complete, if you look to page 4 of 7. 15 of our assets; but we transfer monies between the 
Q. Yes? 16 accounts. 
A. Yes? If you look on the first sheet there. 17 (Whereupon exhibit 9 was marked for 
Q. Yes? 18 identification.) 
A. It actually says "page I of 7." And then the 19 Q. (BY MR. ROE) I'm going to hand you a documen 
next half page would be page 2 of7; three, four, five, 20 marked as defendants' exhibit number 9, which is the 
six, of seven -- seven of seven. So those are how that 21 same Washington Mutual account for the next month; i.e., 
would read. 22 September 14 through October 12, '06. 
Q. Thank you. I appreciate that clarification. 23 A. Yes. 
A. You're very welcome. 24 Q. That's your account? 
Q. And the last page of exhibit 7 is a copy of a 25 A. Yes, sir. 
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form 4868, application for automatic extension of time 1 (Whereupon exhibit 10 was marked for 
to file your 2006 return? 2 identification.) 
A. Yes. 3 Q. (BY MR. ROE) Mr. Mosell, I'm going to hand 
Q. And I think -- Well, did you -- 4 you what's been marked as defendants' exhibit I 0, which 
A. It wasn't attached to this '05, but you have 5 is that same Washington Mutual checking account 
it maybe attached now or -- Yeah. 6 statement for the period October 13 through November 10 
Q. It is now the last page of exhibit 7, right? 7 2006. 
A. Yes. 8 A. Yes. 
Q. And that's a copy of an application for 9 Q. ls that still your account? 
extension for your 2006 return? 10 A. Yes. 
A. Yes. 11 (Whereupon exhibit 11 was marked for 
Q. Did you eventually file your 2006 return? 12 identification.) 
A. I did. 13 Q. (BY MR. ROE) And finally, I'm handing you 
Q. Do you have a copy of it? 14 what's been marked as defendants' exhibit 11, which is 
A. Not on me. 15 another checking account statement for that Washington 
Q. Do you have one at home? 16 Mutual account covering December 13, '06, to January 11, 
A. Yes. 17 '07. 
Q. Will you bring it with you to the continuance 18 A. Yes. 
of your deposition? 19 Q. Same account? 
A. Yes. 20 A. Yes. 
Q. Thank you. 21 Q. So this is your main personal checking 
(Whereupon a discussion was had off the 22 account? 
record.) 23 A. Personal checking account, yes. 
MR. ROE: Mr. Chamey's requested a break. 24 Q. Do you have any other checking accounts, 
(Whereupon a recess was had, and exhibit 8 was 25 personal checking accounts? 
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A. No. Mosell Equities has its account with Home 
Federal. 
Q. Did you -- In 2006 did you have any other 
checking accounts, personal checking accounts in 2006? 
A. No, I don't believe so. 
Q. The other -- I'm sorry. 
A. There is a small Schwab account I still keep 
open with small amounts that has check-writing 
capabilities off of it, but I don't consider that a 
checking account, to clarify. 
Q. Did you have that in the summer of2006? 
A. Yes. 
Q. Is your wife on that account with you or is 
that just you? 
A. My wife would be on that account. 
Q. You said that the other account that you used 
for Mosell Equities, the other checking account was a 
Home Federal account; right? 
A. Yes. 
(Whereupon exhibit 12 was marked for 
identification.) 
Q. (BY MR. ROE) I'm going to hand you what has 
been marked as defendants' exhibit 12 and ask you to 
identify that document, please. 



























1 Home Federal for 6-30 of'07. Starting balance, 1 
2 675,000; ending balance, 398,000. 2 
3 Q. And with respect to that starting balance, did 3 
4 the majority of that come from the proceeds of the Alpha 4 
5 Lending loan? 5 
6 A. I believe so. 6 
7 (Whereupon exhibit 13 was marked for 7 
8 identification.) 8 
9 Q. (BY MR. ROE) Mr. Mosell, I'm handing you wha 9 
10 has been marked as defendants' exhibit 13; ask you if 10 
11 you can identify that. 11 
12 A. A Washington Mutual bank statement for the 12 
13 period 7-14 to 8-10-05. 13 
14 Q. And is this a statement for that same checking 14 
15 account that some of the prior exhibits related to, 15 
16 exhibits 9 through 11? 16 
17 A. Yes. 17 
18 Q. Mr. Mosell, if you turn to the second page of 18 
19 that exhibit, and in the deposit column you'll see an 19 
20 entry for $1,422,090.41. 20 
21 A. That was a good day. 21 
22 Q. Apparently. Where did that come from? 22 
2 3 A. That was a loan from Cascade Land and Leisure 2 3 
24 to Glenn Mosell and Mosell Equities. 24 
25 Q. Itwasaloan? 25 
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A. Um-hmm. Based on -- it's settlement or -- the 
settlement of the case with Cascade Land and Leisure in 
Cascade with the Blasers. 
Q. So this I .4 million dollars that you deposited 
into your personal checking account were the proceeds 
from the arbitrator's award in the Iron Horse case that 
you testified about earlier? 
A. Correct. 
Q. And then on the last page of exhibit 13 
there's a $400,000 payment made on August 5th. Would 
that be the payment to Mr. Leasure and Mr. Simplot? 
A. Correct. 
Q. And your testimony is that this 1.4 million 
was loaned to you by Cascade Land and Leisure? 
A. Correct. 
Q. Was that loan reduced to a note? 
A. For tax purposes. 
Q. What were the terms of that loan in terms of 
interest rate and payments and maturity? 
A. There were no specific terms to that loan. 
Q. Has it been repaid? 
A. No. 
Q. ls the loan secured? 
A. No. 
Q. Mr. Mosen, we, in the process of talking 
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about your financial situation during the periods 
relevant to this case, we've necessarily digressed into 
financial matters involving Polo Cove and its 
relationship with Mosell Equities, right? 
A. Yes. I agree; you've digressed. 
Q. I'm going to hand you -- Well, I am going to 
have marked exhibit 14. 
(Whereupon exhibit 14 was marked for 
identification.) 
Q. (BY MR. ROE) I'm going to hand you what has 
been marked as defendants' exhibit number 14; ask you tc 
take a look at it, see if you are familiar with it. And 
I will represent to you this was a document that was 
produced by you in the discovery process, as indicated 
by the Bates number in the lower right-hand comer. 
A. Um-hmm. Yes. 
Q. Do you see -- Well, first please tell me what 
this document is, what it means and what the 
significance ofit is to you and to Polo Cove and to 
Mosell Equities. 
A. All of these parcels -- Each line is a parcel, 
of which they are part of Polo Cove; and the first 
column represents the seller's name. Second column is 
the acreage of that parcel, the original purchase price, 
and then the original closing date on these parcels. 
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Q. Is this -- Who prepared this document? 1 Q. Have you paid additional earnest money for 
A. I believe this was off of Kathy Smith's 2 that right to extend? 
spreadsheet. She's a Realtor. She introduced me to the 3 A. Not yet. 
first parcel at Polo Cove and has been coordinating the 4 Q. Are you going to? 
closings for us. 5 A. Yes. 
Q. Is she a broker or an agent? 6 Q. How much? 
A. An agent. 7 A. I believe that is a $50,000 extension. 
Q. Is she the agent that has primary 8 Q. And that would apply to each of the seven 
responsibility for representing Polo Cove in the 9 tranches? 
purchase of properties? 10 A. Can you restate that question. 
A. No. She represented Mosell Equities in the 11 Q. Well --
purchase of properties. There is no formal buyer rep 12 A. It pushes the entire contract out, so these 
agreement or no Polo Cove position. 13 are all one property that have different trigger dates; 
Q. But she in fact is the agent that's 14 and the price changes at those different closing dates 
represented the buyer in most of these transactions? 15 with this particular contract. 
A. Most of these transactions, yes; not all of 16 Q. I see. And the contract totaled 3.5 million? 
the transactions of Polo Cove. 17 A. If it were to close, yes, in, say, '07 or '08; 
Q. And this document: Is it accurate? 18 however, there is a price escalation in '09. 
A. I believe so, other than, say, some of the 19 Q. Well, all right. So the way it's listed on 
pending transactions were extended with further option 20 exhibit 14, the closing dates run from June 14, '07, 
money. The Shane Weston, for example, closing, 11 of 21 through December 13, '09; correct? 
'07, has been extended to 11-08. 22 A. Yes. 
Q. And you had to pay some additional earnest 23 Q. ls it your testimony that they all are going 
money to do that? 24 to be pushed back? 
A. Yes. 25 A. Yes. With that particular property it's iust 
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Q. How much more earnest money? 1 one closing. 
A. Twenty thousand dollars, I believe. 2 Q. Oh. 
Q. Let's first look at the -- 3 A. There are other properties that we have staged 
A. I should -- While we're on that, the Brandt 4 purchases of fifty acres and another fifty acres and a 
contract will be extended as well. 5 hundred acres and 160 acres and 180 acres with Howard 
Q. And you're looking at exhibit -- Is this 14, 6 Van Slyke, whom you met the other day, for example. Doi 
right? 7 Brandt's contract is strictly for the sale of I 03 acres, 
A. Yes. 8 when the price would be 3.5 million. Ifwe delay that 
Q. And you're referring to Don and Marilyn and 9 down the road, the price can escalate in our contract. 
Joan Brandt at the bottom? 10 Q. I see. So -- And I appreciate your patience. 
A. Yes. 11 So we are talking about the same 103 .83 acres? 
Q. And all of those -- because there appears to 12 A. Exactly. 
be one, two, three, four, five, six -- seven entries? 13 Q. If you purchase it June 14, '07, it would have 
A. That's all the same property. We have a 14 been 3.5 million? 
contract that allows us to delay closing. 15 A. Correct. 
Q. It was originally set to close, it looks like, 16 Q. If you purchase it on June 14, '09, it would 
at least the first three groups or tranches, the 17 be something more than that? 
property, in June of '07 and December of '07? 18 A. Correct. 
A. Correct. And we notified them that we would 19 Q. Do you know what it would be in December of 
like to extend that closing. 20 '09? 
Q. How have they responded? How have the Brandtli 21 A. I don't have the escalation schedule in front 
responded? 22 of me. It escalates into the 40,000-per-acre price 
A. They've agreed. 23 range. 
Q. Has that been reduced to writing? 24 Q. Forty thousand per acre? 
A. Yes. 25 A. Um-hmm. It would be four million something. 
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Q. And so getting back to the idea of extension, 1 Q. That's the fifth entry? 
at this point you said that you've notified the Brandts 2 A. Yes. 
that you want to extend. Will that be extended to when? 3 Q. Okay. The first entry, Bruce Bartlett and 
Or will the whole seven categories be extended out 4 Bartlett trust property? 
equally or- 5 A. Is owned by my family trust, my wife's family 
A. Yes. The entire contract is moved forward. 6 trust. 
Q. By how long? 7 Q. What is the name of that trust? 
A. One year is our renegotiated addendum. 8 A. Marsh Family Trust. I now own, or Mosell 
Q. That has or has not been reduced to writing? 9 Equities owns the Loa, Alex and Ruth Loa house; L-0-A. 
A. Has been reduced to writing. Has not been 10 Q. That's Alex and Ruth L-0-A; and that's 4.77 
exercised. 11 acres? 
Q. You mean executed? 12 A. Yes. 
A. Executed; excuse me. I can't say with 13 Q. Mosel) Equities now owns that? 
certainty that it hasn't been executed. Paul Beckman 14 A. Yes. The Mashburn Rex and Tara house, 4.69 
may have executed that. We haven't discussed that 15 acres and a house for 278,000. 
particular contract. That was a contract that was 16 Q. Yes? 
assigned to P and F Development, I believe. 17 A. Is owned by Glenn Mosell. 
Q. Okay. Well, that's actually -- That's a good 18 Q. By you personally? 
segue to my next series of questions. Let's look at the 19 A. I believe so. And there have been additional 
top of exhibit 14 and the first 15 entries. 20 closings since this was prepared. 
A. Okay. 21 Q. So before we move to those, with respect to 
Q. And there's a tally there. It says "Total 22 the entries under closed transactions, your testimony is 
closed transactions, 546.33 acres." Do you see that? 23 that Mr. Roghani and/or Rose Cottage, LLC, closed on and 
A. Yes. 24 owns all of the properties except four; is that correct? 
Q. For a total aggregate purchase price of 25 A. I believe so. 
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$7,715,115. Do you see that? 1 Q. Those four would be the Van Slyke Phyllis 
A. Yes. 2 property, the Bartlett property, the Loa property and 
Q. And have all of those transactions been 3 the Mashburn property? 
closed? 4 A. Correct. 
A. Yes. 5 Q. Is that correct? 
Q. On the tenns indicated in terms of purchase 6 A. Correct. 
price and closing date? 7 Q. Now, you were going to tell me that some 
A. Yes. 8 additional properties have closed that aren't on this 
Q. Now, with respect to those transactions, how 9 list? 
many did you or Mosell Equities close on? 10 A. Yes. 
A. Mosell Equities, LLC, contracted on all of 11 Q. What are they, please? 
those properties; and you have copies, I believe, of 12 A. Additional Van Slyke option C, which would be 
those contracts. And Mosell Equities used its own cash 13 65 acres; and C-1, which is a farm building; and anothe1 
for earnest money deposits and option payments on all o 14 house, another small house. 
the properties. And Foad Roghani was Mosell Equities' 15 Q. From Van Slyke? 
primary equity partner; and contracts were assigned to 16 A. No. Gould -- G-0-U-L-D -- house has been 
his entity, Rose Cottage, or Foad Roghani for closings. 17 closed. 
And he holds title to most of the properties on those. 18 Q. Any others besides those three? 
Q. Which ones does he or Rose Cottage not hold 19 A. I don't believe so. 
title to? 20 Q. Who closed on and now owns those three? 
A. "Van Slyke Farms, Inc. (Phyllis)" is the house 21 A. Rose Cottage or Foad Roghani or an entity of 
that is on my financial statement that was purchased for 22 Foad Roghani's. 
229,000. 23 Q. What was the per-acre price on those? Or just 
Q. And that is -- 24 the price, if you know? 
A. Do you see that? 25 A. I believe we had option C at 12,000 per acre 
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for 65 acres. Farm building at $70,000. 
Q. Okay. 
A. The Gould house at 170,000. 
Q. All right. 
A. Best of my recollection. 
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Q. All right. Turning to the second page of 
exhibit 14 --
A. Yes. Oh. Well, I could have just looked at 
the second page to see what we paid for C-1. 
Q. So -- Yeah. The first entry is C-1. You just 
testified about that? 
A. Right. 
Q. And what about the second entry? 
A. Option C. That was --
Q. Same. Okay. 
A. -- closed. 
I think it was greater than 57 acres, however. 
Q. Okay. 




















Q. Okay. What has -- What is going to happen or 20 
has happened with the Harwell property? 21 
A. I've opted not to exercise that option. 2 2 
Q. You've decided not to exercise? 23 
A. Yes. 24 
Q. What about Van Slyke Farms option D? 25 
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1 A. We plan to exercise option D. We plan to 1 
2 exercise the Tony Weitz purchase. However, on the 2 
3 closing dates for Van Slyke and Weitz, both have 3 
4 expressed willingness to extend the closing dates. 4 
5 Q. How long? 5 
6 A. Just in concept. I haven't asked for an 6 
7 extension yet, but they sense that the downturn in the 7 
8 market might affect my purchase of their properties; and 8 
9 they would like to see our vision completed, fulfilled. 9 
10 Q. So -- And that pertains to the Weitz property 10 
11 and Van Slyke. Which Van Slyke's; D and E or -- 11 
12 A. Yes. 12 
13 Q. So with respect to Van Slyke Farms option E, 13 
14 your plan is still to exercise? 14 
15 A. Yes. 15 
16 Q. But extend? 16 
1 7 A. Perhaps. Perhaps not. 1 7 
18 Q. Would that apply to Van Slyke FRF as well, the 18 
1 9 two acres? 1 9 
2 0 A. That is Howard Van Slyke's mother's home, and 2 0 
21 a price is to be determined at a later date. We have a 21 
2 2 loose agreement on that home. 2 2 
2 3 Q. With respect to the remaining Van Slyke and 2 3 
2 4 Weitz properties that you testified you still plan to 2 4 
2 5 exercise but you plan to extend the date, and your 2 5 
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testimony is that the sellers have expressed some 
willingness to do that; is that correct? 
A. Yes. 
Q. Do you anticipate having to pay additional 
earnest money or a higher price for the property if you 
extend? 
A. Perhaps. Seems fair. 
Q. Have you had any specific discussions with 
Weitz or Van Slyke regarding those terms? 
A. Howard Van Slyke actually approached me witl 
an option scenario, in good faith for me to consider. 
" He hasn't reduced that to writing, but it's probably not ~ 
a structure that I would pursue, but I appreciated his 1 
offer. 
Q. What about Weitz? 
A. Again, that's closing December of '08. We had 
lunch the other day. We agreed to visit and establish a 
time line, mutually agreeable time line this summer. 
Q. But in any event, to modify what's currently 
in place? 
A. Correct. 
Q. So you don't plan on closing on the Weitz 
property in December of this year? 
A. We like to have options. 
Q. I'll put it differently. Do you intend to 
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close on the Weitz property in December of this year? 
A. Perhaps. Perhaps not. 
Q. Do you have any other corrections to make to 
the pending transactions part of this exhibit? 
A. We have the Kinchloe property; 
K-l-N-C-H-L-0-E. 
Q. What is that, acres and terms? 
A. Two hundred fifty acres. We're chatting with 
equity partners outside of Foad and Paul regarding that 
purchase, that takedown. It's currently under contract 
with Masell Equities. 
Q. So Mosell Equities has it under contract? 
A. Yes. 
Q. What are the terms of that contract? 
A. Cash. 
Q. In the amount of! 
A. I believe six million four. 
Q. Six point four million? 
A. Yes. 
Q. And closing when? 
A. March 17th of '08. 
Q. Of'08? 
A. Yes. 
Q. Is that a cash deal? 
A. Yes. 
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Q. How much earnest money do you have down on 
that? 
A. I believe $75,000. 
Q. And does that contract provide for any 
extensions? 
A. No. 
Q. What are your intentions with respect to that 
property? 
A. Closing on March 17th. 
Q. Anything besides the Kinchloe property? 
A. I think that's it. 
MR. ROE: Well, Mr. Charney wants to leave at 
5: 15; and it's 5: 13. So this may be a logical place to 
break. We will pick up at a mutually agreeable time as 
soon as possible. Is that right, Mr. Charney? 
MR. CHARNEY: I would be good Friday. 
MR. ROE: Is your client available? 
MR. CHARNEY: I was just going to look over 
and see. I don't know. 
WITNESS: I don't know that I'm available 
Friday. 
MR. CHARNEY: Okay; then let's take a look 
here. What's today? I could also do it on Thursday. 
MR. ROE: Of this week? 




























STATE OF IDAHO 
) ss. 
COUNTY OF ADA ) 
I, Glenn E. Mosell, being first duly sworn on my 
oath, depose and say: 
That I am the witness named in the foregoing 
deposition taken the 5th day of February, 2008, 
consisting of pages numbered I to 163, inclusive; that I 
have read the said deposition and know the contents 
thereof; that the questions contained therein were 
propounded to me; that the answers to said questions 
were given by me, and that the answers as contained 
therein (or as corrected by me therein) are true and 
correct. 
GLENN E. MOSELL 
Subscribed and sworn to before me this ___ day 
of ______ , 2008, at _______ , Idaho. 
Notary Public for Idaho 
Residing at ______ , Idaho. 
My Commission Expires: ___ _ 
' Page 163 
MR. ROE: Mr. Mosell, is Thursday available to 
you? 
Page 165 ' 
WITNESS: I would prefer not this week; 
perhaps next. 
MR. CHARNEY: Okay. 
MR. ROE: Let's do this. Let's -- I need to 
talk to my client, and I need to look at my calendar. I 
would just like, ifl can, to get an agreement from you 
two that we will do it as soon as possible. And we both 
have an interest in this because you need to prepare and 
we need to prepare, and we're already in a relatively 
short time frame. So can I have that commitment from 
you all? 
MR. CHARNEY: Yes. As far as I go, next 
Tuesday would also work. 
MR. ROE: Thank you. We're adjourned. 


























STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
I, Debra Burnham, Certified Shorthand Reporter and 
Notary Public in and for the State of Idaho, do hereby 
certify: 
That prior to being examined, the witness named in 
the foregoing deposition was by me duly sworn to testify 
to the truth, the whole truth and nothing but the truth; 
that said deposition was taken down by me in shorthand 
at the time and place therein named and thereafter 
reduced to typewriting under my direction, and that the 
foregoing transcript contains a full, true and verbatim 
record of said deposition. 
I further certify that I have no interest in the 
event of the action. 
WITNESS my hand and seal this 6th day of February, 
2008. 
23 Debra Burnham 
CSR, RPR and Notary 
2 4 Public in and for 
the State ofldaho. 
25 
Mv Commission Exoires: 6-30-12 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRIC1 1 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 2 
MOSELL EQUITIES, an Idaho ) 




VS. )Case No. CV OC 0909974 
) 
BERRYHILL & COMPANY, INC., an ) 
Idaho Corporation, JOHN E. ) 
BERRYHILL, III, and AMY ) 
BERRYHILL, individually, and ) 




DEPOSITION OF VICTORIA MEIER 
MARCH 16, 2010 
BOISE, IDAHO 
DEPOSITION OF VICTORIA MEIER 
Page 2 
BE IT REMEMBERED that the Deposition of 
VICTORIA MEIER, was taken by the attorney for the 
Plaintiff, at the Ada County Courthouse, 200 West Front 
Street, Boise, Idaho, before Leda Waddle, a Court 
Reporter (Idaho No. 758) and Notary Public in and for the 
County of Ada, State of Idaho, on Tuesday, the 16th day 
of March, 20 l 0, commencing at the hour of 9:06 am., in 




































For Plaintiff: CLARK & AS SOCIA TES, ATTORNEYS 12 
By: Eric R. Clark 
Post Office Box 2504 





For Defendant: THOMAS, WILLIAMS & PARK, LLP 1 7 
By: Daniel E. Williams 18 
121 N. 9th Street, Ste. 300 19 




By: Mr. Clark 





1 Letter of2-27-08, from L. Victoria Meier, 9 
to John Berryhill and Glenn E. Mosell, 
Re: Stock Purchase Agreement 
2 Letter of 4-2-09, from Daniel Williams, 16 
to Paul Mangiantini, Re: Glenn Mosell 
3 Copy of check from Mosell Equities, LLC, 




Whereupon the deposition proceeded as follows: 
VICTORIA MEIER, 
a witness having been first duly sworn to tell the truth, 
the whole truth, and nothing but the truth, testified as 
follows: 
EXAMINATION 
BY MR. CLARK: 
Q. Do you go by Victoria or Vicki? 
A. Either/or. 
Q. Would you mind ifl called you Vicki? 
A. No. 
Q. Call me Eric. 
And again, my name is Eric Clark. I represent 
Mosell Equities in this case. 
Just some introductory stuff. 
Have you had your depo taken before? 
A. No. 
Q. But you are a licensed attorney? 
A. lam. 
2 2 Also Present: Glenn Mosell. 
21 
22 
Q. So I don't need to explain the issue? 




23 Q. Okay. Just want to put on the record the 
2 4 deposition was taken according to notice and will be used 
25 for all purposes authorized by the Idaho Rules of Civil 
1 (Pages 1 to 4) 
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2 Vicki, you said you are a licensed attorney. 
3 You are a licensed attorney in Idaho? 
4 A. I am. 
5 Q. How long have you been a licensed attorney? 
6 A. Since 2000. 
7 In Idaho, since -- let me just think about that. 
8 Washington, 2000. And Idaho, I think, 2001 or 
9 2002. 









































And Washington as well? 11 
A. Yes. 12 
Q. And are you a member of the Federal Bars as 13 
well? 14 
A. No. 15 
Q. In Washington? 16 
A. No. 1 7 
Q. Okay. What is your primary focus in your 18 
practice? 1 9 
A. Estate planning and business. 2 0 
Q. Okay. And business meaning? Could you maybe 21 
elaborate a little? 2 2 
A. Yes. I have a CPA. So I'm licensed as well as 2 3 
a CPA. So tax, business formations, buy/sell agreements, 2 4 
et cetera. 25 
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Q. Okay. Do you do any securities-type work? 1 
A. Generally, no. 2 
Q. Have you done any in the past? 3 
A. Yes. 4 
Q. Is there somebody in your firm that specifically 5 
does securities work? 6 
A. No. 7 
Q. Okay. And what firm do you work for? 8 
A. Eberle, Berlin, Kading, Turnbow, McKlveen, 9 
Chartered. 1 O 
Q. And that's here in Boise, Idaho? 11 
A. Yes. It is. 12 
Q. Have you had an opportunity talk to Mr. Williami 13 
before the depo today? 14 
A. Yes. 15 
Q. Did he contact you, or did you contact him? 16 
A. I contacted him. 17 
Q. Okay. And did you have any specific questions 18 
for him? Did you ask him some questions? 19 
A. I did. 20 
Q. And what were those questions? 
A. What you were interested in. 
Q. Okay. What did Mr. Williams tell you? 
A. Trying to recall. 







Q. When did you have the conversation? 11' 
A. I think it was Tuesday. I'd have to look at my 
calendar to be exact. 
Q. Last Tuesday? Meaning a week ago? 
THE WITNESS: Do you remember? 
I think it was Tuesday this week. 
Or Tuesday last week. Excuse me. 
Q. (BY MR. CLARK) And how long did the 
conversation last? 
A. For IO or 15 minutes. 
Q. Okay. And as you sit here today, you can't 
remember anything that you discussed? 
A. No. I can't. I can't specifically; no. 
Q. Again, do you remember anything that 
Mr. Williams discussed with you? 
A. He showed me one of your pleadings, but I did 
not read it in detail. 
Q. Do you have that with you today? 
A. No. I do not. 
Q. Do you remember what the title of the pleading 
was? 
A. No. I do not. 
Q. Would you provide that to my office today? 
A. I'd have to get it from Mr. Williams. 
Q. So you gave it back to him? 
I 
Page 8 
A. Right. He had it in his notebook and pointed to 
something, and that was basically it. He did not provide , 
it to me. 
Q. Okay. So did you have a meeting or a phone 
conference? 
A. He came to my office. 
Q. At your request? 
A. At my request. 
Q. And what else did he show you? 
A. That was it. 
Q. Okay. And you don't remember? Again, you don' 
remember the title of the pleading? 
I'm sorry. ! 
A. No. I do not. 
Q. Was it one ofMosell Equities' pleadings, or was 
it a defense pleading? Do you recall? 
A. No. I do not. Because I did not see the first 
page. 
Q. Okay. Did he provide the first page to you? 
A. No. 
Q. Hmm. Okay. 
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A. Except for the location of the deposition. 1 
Q. Okay. That's right. 2 
Was there a reason that you contacted 3 
Mr. Williams? 4 
A. Yes. 5 
Q. Okay. What was the reason? 6 
A. He's the attorney, my understanding, for 7 
Berryhill. 8 
Q. Okay. And that was because your firm 9 
represented John Berryhill in the past? 10 
A. We did not represent John Berryhill. We 11 
represented Berryhill, the corporation. 12 
MR. CLARK: Okay. Let's mark this. 13 
(Exhibit I was marked for identification.) 14 
Q. (BY MR. CLARK) Vicki, I've handed you a grour 15 
of documents with what appears to be a cover page dated 16 
February 27, 2008. 1 7 
Have you ever seen those documents before? 18 
A. Yes. A long time ago; yes. 19 
Q. Okay. Is that your company letterhead on the 20 
top of the page? 21 
A. It is. 22 
Q. And it was sent February 27, 2008? 23 
A. I would assume so. 2 4 
Q. But that's the date of the document? 2 5 
Page 10 
A. Correct. 1 
Q. Okay. 2 
And based on this document, it indicates there 3 
were four enclosures. 4 
Would you take a look and see if you believe 5 
those enclosures are attached? 6 
A. Yes. 7 
Q. Okay. I'm going to ask you some questions 8 
specifically addressing the content of these documents, 9 
and feel free to refer to the document if you need to. 10 
There's an annotation on the top. It says, 11 
"Private and confidential." 12 
Why did you state that? 13 
A. I don't recall. However, it's common practice 14 
for me to do it if it is being sent to the company 15 
address. You know, a company building. 16 
So that's the restaurant's address, and so I 1 7 
wanted to make sure it was only picked up and not 18 
considered a bill or some other kind of document. 19 
Q. Okay. 20 
And it's addressed to John Berryhill, President 21 
of Berryhill & Company, and Glenn D. Mosell. 22 
Why is it sent to both, the two parties? 2 3 
A. I believe that was upon the request of John. 24 
Q. Okay. 25 
Page 11 
Where did you get the post office box for Glenn 
Mosel(? 
A. I don't recall. 
Q. Okay. You refer in here to Glenn Mosel!. Have 
you ever heard of a company called Mosell Equities, 
LLC? 
A. Yes. 
Q. Do you know if the post office box is to Glenn 
Mosell's post office or Mosell Equities? 
A. I do not know. 
; 
Q. Okay. Now, if you would give me a little 
background on what led up to you creating this document 1 
MR. WILLIAMS: I'm going to object to form. , 
Berryhill & Company has not waived the 
attorney-client privilege with Ms. Meier. That question 
is broad enough to encompass privileged communications 
between Berryhill & Company and Ms. Meier, and so I'd 
object on that basis and admonish the witness not to 
reveal any attorney-client privileged material. 
MR. CLARK: Okay. 
THE WITNESS: Okay. 
Q. (BY MR. CLARK) So without revealing any 
privileged communications, would you try to answer that 
question? 
MR. WILLIAMS: If it's possible to. 
Page 12 
THE WITNESS: Can you repeat the question? 
" 
Q. (BY MR. CLARK) Well, what I'm generally askin€ 1 
for is, you generated some documents at the request of , 
somebody after receiving some information. So I'm kind { 
of trying to get some background on what led to this. 
A. I prepared this document per request from John 
Berryhill. 
Q. Okay. All of these documents? 
A. Correct. 
Q. Okay. 
And when did Mr. Berryhill make this request? 
A. I cannot recall. I would assume somewhere 
around this date. 
Q. Did you have an attorney-client relationship 
with Mr. Berryhill or Mr. Berryhill's company? 
A. Mr. Berryhill's company. 
Q. Was there a written representation agreement 
regarding this document? 
A. There's an engagement letter. 
Q. Okay. You brought a copy of that for me 
today? 
A. Yes. I did. 
Q. Okay. Thank you. I'll take a look at that in a 
minute. 
Do you have a similar engagement Jetter for 
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A. No. I do not. 
Q. Okay. Who paid for your services in drafting 
the documents that are Exhibit 1 ? 
A. Bill was sent to Berryhill & Company, and 1 
would assume that Berryhill & Company paid. 
They don't owe me anything. 
Q. Do you have an ongoing attorney-client 
relationship with Berryhill & Company at this point? 











Q. Do you know whether that terminated, that 11 
relationship? 12 
A. Approximately, a year or year and a half ago. 13 
2009,Ithink. Orendof2008. 14 
Q. The end of '08? 15 
A. Could have been. I can find out for sure. 16 
Q. Okay. 17 
A. 1 have a disengagement letter. 18 
Q. Did you personally represent Mr. Berryhill in 19 
any other -- or any let me rephrase that. 2 0 
Did you have any other type of attorney-client 21 
relationship with Mr. Berryhill personally? 22 
A. No. I did not. 23 
Q. Did you represent Berryhill & Company in any 24 
other legal matter other than creating these documents? 2 5 
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2 Q. And what was that? 
3 A. Preparing corporate minutes. 
4 Q. Okay. And what did you do that is approximately 
5 the same time? 
6 A. Corporate minutes for Berryhill & Company. 
7 Q. For what years? 


















previous. Maybe '07, the end of'07. 9 
Q. Any other work for Berryhill & Company? 10 
A. Not that l can recall. 11 
Q. I'm just going to jump ahead. It says at the 12 
bottom paragraph on Page 1 of Exhibit 1, it refers to, 13 
"Bylaws and Restricted Purchase and Redemption Agreemen~ 14 
of the Company," and there was a question about whether 15 
those had been signed. 16 
A. And I can't recall if it was existing bylaws. 1 1 7 
don't recall. I believe those were prepared by someone 18 
else. 19 
Q. Okay. Do you know if they were ever signed? 2 0 
A. I do not know. 21 
Q. Okay. 22 
Do you envision a future attorney-client 






Q. Why not? 
A. We had an issue with the cost of services when 
coordinating with the CPA. 
Q. So just let me pin this down. 
So basically, your relationship with Berryhill & 
Company was strictly for drafting business documents, 
answering business questions, that type of stuff'? 
A. Correct. 
Q. Okay. 
Doing any work with Mr. Williams' firm? 
A. No. 
Q. When we spoke on the phone, you said you were 
going to pull your case file. Did you do that? 
A. I did. 
Q. Did you review those documents in the case 
file? 
A. Not except for the pulling the engagement 
letter. 
Q. Okay. 
Do you recall from memory whether there were any 
notes, e-mails, documents that you received from 
Mr. Berryhill? 
A. I'm sure there were. 
Q. Okay. And what I'm getting at is, to be more 
specific, that were related to the documents that you 
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created in Exhibit 1 . 
A. I would assume so. 
MR. CLARK: Okay. And No. 2. 
(Exhibit 2 was marked for identification.) 
Q. (BY MR. CLARK) Vicki, I'm handing you a 
document we've marked as Exhibit 2. Have you ever seer . 
this letter before? 
A. No. 
Q. Mr. Williams didn't show that letter to you 
during your meeting? 
A. No. He did not. 
Q. Okay. Let me refer you back to Exhibit I. 
A. All right. 
Q. Well, let me go back to your meeting with 
Mr. Williams. 
Did you call him because you wondered why you 
were involved in the case? 
A. Yes. 
Q. And did you ask him that question? 
A. I said, "Why am I involved?" I said, "Why would 
he be deposing me? All of it's attorney-client 
privilege." 
Q. Okay. Are you suggesting that Exhibit 1 
contains privileged communications? 
A. Not the documents themselves; no. 
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Q. So is it your contention that there were private 
communications with Mr. Berryhill that are privileged? 
A. Yes. 
Q. Are you contending your communications with 
Mr. Berryhill while Mr. Mosel! was present are 
privileged? 
A. I would have to look that up. I don't know. 
Q. Okay. 
What did Mr. Williams respond when you asked 
that question, that it's all attorney-client privilege? 
A. I think he concurred. 
Q. Okay. 
Did you guys file anything before the hearing or 
the deposition today asserting that --
A. No. 
Q. -- asserting that privilege? 
A. Or I did not. 
Q. Okay. Let me go back to Exhibit I. 
Do you recall any personal meetings with Glenn 
and Mr. Berryhill before February 27, 2008? 
A. I do. 























A. Before that date, and I'm not exactly positive 2 3 
what the date would be, but I would guess a month or two 2 4 
before that. 2 5 
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Q. Did you bill for it? 
A. Yes. 
Q. So it would be in your billing records? 
A. For sure. 
Q. Do you recall how long the meeting lasted? 
A. It was 45 minutes to an hour. 
Q. Where was the meeting? 
A. Amy Dempsey's office, or Riche, Dempsey & 
Associates. 
Q. Did you meet with both Mr. Berryhill and 
Mr. Mosell? 
A. They were all in the room; yes. 















A. Yes. 15 
Q. When was that? 16 
A. I would say two weeks to three weeks prior to 1 7 
that date. I probably have it in my records. 18 
Q. And that was at your office? 19 
A. That was, I think, at either Amy Dempsey's 2 0 
office or a coffee shop. 21 
Q. Okay. So what prompted the meeting, the 2 2 
subsequent meeting with Mr. Mosell and Mr. Berryhill? 23 
A. I believe -- 2 4 
MR. WILLIAMS: Again, that is broad enough to 25 
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include attorney-client privileged material, but if you 
can answer it without revealing. 
THE WITNESS: I believe it was a request by Amy 
Dempsey, CPA, and John Berryhill. 
Q. (BY MR. CLARK) To meet with Glenn? 
A. To meet at Amy Dempsey's office. 
Q. But with Glenn Mosell present? 
A. He didn't -- I don't know ifl knew that at that 
point in time. 
Q. Okay. What were the purposes of these 
meetings? 
A. Tax issues. 
There was discussion of some documents that --
MR. WILLIAMS: Are we talking about the meetin~ 
with Glenn, or including the meetings with John alone? 
MR. CLARK: Yeah. 
THE WITNESS: Both? 
MR. CLARK: Yeah. 
THE WITNESS: Meeting with John was just hiring 
me on as the corporate attorney for the company. 
MR. CLARK: Okay. 
Q. (BY MR. CLARK) The first line of your letter, 
Exhibit I, says, "Please find enclosed the following 
documents reflecting the proposed stock purchase by 
Glenn." 
Page 20 
So can I assume the discussion of the meetings 
involve the proposed stock purchase by Glenn? 
MR. WILLIAMS: Which meetings? 
MR. CLARK: Well ... 
THE WITNESS: The meeting related to this 
document? 
MR. CLARK: Yes. 
THE WITNESS: Yes. I would assume so. 
MR. CLARK: Okay. 
Q. (BY MR. CLARK) Now, with regard to the proposec 
stock purchase by Glenn, you had a meeting with both 
Mr. Berryhill and Mr. Mosell, and prior to that you had a 
specific meeting with just Mr. Berryhill? 
A. Correct. 
Q. And my question, I guess, is, did you discuss 
the proposed stock purchase by Glenn with Mr. Berryhill 
during the first meeting? 
MR. WILLIAMS: That's privileged. 
MR. CLARK: It's a yes or no answer. 
MR. WILLIAMS: I don't care if it's a yes or no 
answer. It's privileged. 
Q. (BY MR. CLARK) You are asserting the 
privilege? 
THE WITNESS: Yes. 
MR. CLARK: Okay. 
BURNHAM HABEL & ASSOCIATES, INC. 
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1 And I'll just put on the record that we don't 1 
2 believe it is. We will address that with the Court. 2 
3 Q. (BY MR. CLARK) With regard to the meeting with 3 
4 Mr. Berryhill and Mr. Mosell, what was the purpose of 4 
5 that meeting? 5 
6 A. Tax issues and to discuss ideas. 6 
7 Q. When you talk about tax issues, could you be 7 
8 more specific, please? 8 
9 A. That was more Amy Dempsey, CPA's realm, of the 9 
1 0 tax issues. 1 0 
11 Q. What do you recall? 11 
12 A. Structuring what was the best tax avenue for 12 
13 their proposed ideas. 13 
14 When I say "they," I am talking about Glenn and 14 
15 Berryhill & Company. 15 
16 Q. Okay. 16 
1 7 And what do you recall were the proposed ideas? 1 7 
18 A. I recall that they were dealing with a resort 18 
1 9 area called Polo Cove and building a restaurant down 19 
20 there. 20 
21 Q. Okay. And were they talking about structuring 21 
22 the entities, ownership entities? 22 
23 A. Yes. 23 
2 4 Q. Okay. And there were tax discussions. Do you 2 4 



























A. No. You'd have to ask Ms. Dempsey. 1 
Q. Okay. Were there legal issues discussed with 2 
regard to creating these entities? 3 
MR. WILLIAMS: And you are talking about the 4 
meeting with Glenn and John? 5 
MR. CLARK: I am. 6 
MR. WILLIAMS: Okay. 7 
THE WITNESS: Yes, probably formation, best 8 
entity to use. 9 
Q. (BY MR. CLARK) And that was what you were ir 10 
attendance for, for that? 11 
A. Yes. And for drafting the documents. 12 
Q. Okay. Do you recall specifically what types of 13 
formations were discussed? 14 
A. S-Corporation and LLC. 15 
Q. And when you talk about these entities, what 16 
entities would form these? What persons or entities 1 7 
would form these, the proposed S-Corporation or the 18 
LLC? 19 
A. I think that was still in question. 
Q. Okay. Did Mr. Berryhill provide you with any 
documents at this meeting with Mr. Mosell? 
A. Yes. 









What was your question? 
Q. The question was, did Mr. Berryhill provide you 
with any documents? 
A. And the answer is yes. 
Q. And where are those documents? 
A. I'm sure in my file. 
Q. Okay. 
Do you remember off the top of your head today 
what those documents contained or what they were? 
A. Documents prepared by Kim Gourley. 
Q. And did you review those documents? 
A. Not recently, but at that time; yes. 
Q. And what did those documents contain? 
A. What did they involve? 
I can't recall exactly. 
I believe they were formation documents of the 
corporation, but I'm not I 00-percent on that. 
Q. Okay. Those are in your file, though? 
A. (Witness nodding.) 
Q. Just so we are clear, I want to make sure you 
received those during the meeting with --
A. I either received them from Mr. Berryhill or Am) 
Dempsey. One of the two gave them to me. 
Q. Okay. 
Did you receive any other documents from either 
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Mr. Berryhill or Ms. Dempsey during that? 
A. I can't recall. 
MR. WILLIAMS: During what? 
MR. CLARK: During that meeting. 
We'll call it the Berryhill/Mosell meeting. 
THE WITNESS: Okay. 
Q. (BY MR. CLARK) Referring back to Exhibit 1, 
there is a, "CC: A. Dempsey." 
Is that the accountant, Amy Dempsey? 
A. Yes. 
Q. You sent a copy of this to her? 
A. Yes. 
Q. Did she respond to this letter at all, if you 
recall? 
A. I don't recall. 
Q. Okay. Let me go to the third page of the 
document. 
Special Meeting of the Board of Directors and 
Shareholders, is the title of the document. 
Do you recall drafting that document? 
A. No. But I'm sure I did. 
Q. Okay. It was attached to the letter? 
A. Yes. 
Q. With regard to the second paragraph -- well, let 
me step back. 
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It says, "Effective the 31st day of December, 1 
2007." 2 
Why is it effective that date? Do you recall? 3 
Is there a specific purpose? 4 
(Phone ringing.) 5 
THE WITNESS: Excuse me. 6 
No. I don't need to take that. 7 
My dad is in the hospital. So that is why I had 8 

















MR. CLARK: lfit rings and it's your family, 10 
you take it. 11 
THE WITNESS: I will take it. Don't worry. 12 
Q. (BY MR. CLARK) Okay. Go ahead. 13 
A. I'm sorry. Why was it dated effective? 14 
Q. Yes. 15 
What was the purpose of that? 16 
MR. WILLIAMS: If you can answer that without 1 7 
revealing communications. 18 
THE WITNESS: I can't recall. 19 
I can make assumptions, but I don't recall 2 0 
exactly why. 21 
Q. (BY MR. CLARK) Do you recall whether the 22 
meeting, the Berryhill/Mosel! meeting, was before 2 3 
December the 31st, 2007? 2 4 
A. I'd have to look at my records, but I could tell 2 5 
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1 you at that point in time. 
2 Q. Okay. I just want to get an idea of the exact 
3 date. I don't care what is in your billing records, if 
4 Mr. Williams is going to have a problem with it. I'm 
5 more concerned with when. 
6 And Amy may be able to recall. 
7 A. Yes. I'm sure she will have it, too. 
8 Q. With regard to the first paragraph entitled, 
9 "Whereas," on Page 3 of Exhibit I, it says, "The company 
10 has borrowed $400,000 from Glenn E. Mosel! for the 
11 funding of the relocation of the Company's restaurant to 
12 a new location and for the capital improvements to be 
13 made to the restaurant and banquet rooms." 
14 Where did you get this information? 
15 MR. WILLIAMS: If you can reveal that. 
16 THE WITNESS: I don't recall. I don't recall at 
1 7 this point in time. I'd have to look at notes and 
18 documents to see who provided that infonnation. 
19 Q. (BY MR. CLARK) You don't recall that being a 
2 0 topic of conversation at the meeting? 
21 A. It's been three years ago, and I don't recall. 
22 Q. Well, let me ask you this. You are a licensed 
2 3 business attorney. These documents are business-related 
2 4 documents. They contain very specific infonnation. 



























asking me specifically now. 
Q. Well, then make the assumption. Where did you 
get this infonnation? 
A. I assume I got it from that meeting. 
Q. Okay. 
A. That infonnation. 






Q. And it says, "has borrowed." i 
Were you under the impression that the money had l 
already changed hands? 
A. I would assume from that recital that that was 
mentioned in the meeting. 
Q. Okay. 
When you are talking about tax issues, was the 
receipt of and the use of this $400,000 a tax issue that 
was discussed? 
A. I can't recall. I was involved with the 
fonnation. I believe Amy Dempsey was dealing with tht · 
money and the tax issues. -i 
Q. Okay. Do you recall whether this infonnation 
that's contained in paragraph, the first whereas 
paragraph on page three of Exhibit l, came from the 
meeting or before the meeting? Do you know? 
Page 
A. From the meeting. 
Q. From the meeting. 
Let me go to the next page, Page 4. It's 
actually Page I of the Stock Purchase Agreement. 
A. Yes. 
Q. Specifically under the Witnesseth section. 
A. Yes. 
Q. The first paragraph, where did you get the 
infonnation about the ownership percentages of the 
outstanding shares? 
A. I would assume from John Berryhill. 
Q. Okay. Getting ahead of myself. Hold on one 
second. 
Going back to Page 3, the special meetings, it 
28 
says in the first paragraph, "The company has borrowed 
$400,000." 
Did you see any or receive any documents 
regarding the specific issue, the borrowing of$400,000? 
A. No. I believe I received that infonnation from 
the meeting and from Amy Dempsey, that exact dollar 
amount. 
Q. Do you recall what you received from Ms. Dempse) 
with regard to that? 
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1 And she verbally told you that there was a loan 1 
2 from Glenn Mosell to Berryhill & Company for $400,000? 2 
3 MR. WILLIAMS: Object to the form. 3 
4 THE WITNESS: The dollar amount, I remember tha1 4 
5 being discussed. I don't remember her saying that there 5 
6 was a loan. I remember her saying that there was the 6 
7 dollar amount, it was $400,000, but I don't remember her 7 
8 saying that there was a loan. 8 
9 I know there was obviously a conversation of 9 
10 that, because it's in there. 10 
11 Like I said, I assume it was a conversation, and 11 
12 that is because it's in my recital. 12 
13 Q. Okay. Well, and I'm trying to just get to the 13 
14 point. 14 
15 A. I know. It's honestly been three years ago, and 15 
16 I'm trying to remember as best as I can. 16 
1 7 Q. But again, somebody at this meeting suggested 1 7 
18 there was a loan? 18 
19 A. That's my assumption; yes. 19 
20 Q. Okay. 20 
21 And there were you, Amy Dempsey -- 21 
22 A. Mr. Berryhill and Mr. Mosell at that meeting; 22 
2 3 correct. 2 3 
2 4 Q. Okay. And do you recall if somebody said, "It's 2 4 
2 5 a loan," and anybody at that meeting saying, "No, it's 2 5 
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1 not"? 1 
2 A. I think there was some question whether it was 2 
3 or not, but I think my recital says it was borrowed. I 3 
4 think that was a discussion. 4 
5 MR. CLARK: Okay. No. 3. 5 
6 (Exhibit 3 was marked for identification.) 6 
7 Q. (BY MR. CLARK) Did you ever see that documen 7 
8 before? 8 
9 A. I don't recall. 9 
10 Q. Okay. It wasn't discussed at the... 10 
11 A. That's not something I remember. 11 
12 Q. Okay. Do you recognize the handwriting at 12 
13 all? 13 
14 A. No. 14 
15 Q. So anyway, getting back to this meeting, 15 
16 somebody objects and says this isn't the loan; is that 16 
1 7 correct, or? 1 7 
18 A. No. No, it was just conversation. I don't 18 
19 think there was an objection or that kind of 19 
2 0 conversation. It was a very amicable conversation. 2 0 
21 Q. But you were under the impression at this time 21 
2 2 that $400,000 had changed hands? 2 2 
2 3 A. There was $400,000 at issue, and my memory says 2 3 
2 4 that they were discussing the structuring of that 2 4 
2 5 $400,000. 2 5 
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Q. Okay. What did the discussions of the 
structuring entail? 
A. We were talking about structuring the business 
formation for their investment, proposed investment in 
Polo Cove. 
Q. And ultimately, from this meeting you created 
some documents called Special Meeting of the Board of 
Directors, Satisfaction of Loan and Stock Purchase 
Agreement? 
A. Uh-huh. 
Q. So would it be safe to assume that the decision 
at the time was to go with some type of buy-in of the 
Berryhill --
MR. WILLIAMS: Object to the form. 
THE WITNESS: I think that would be it. 
MR. CLARK: -- buy-in of the Berryhill Company? 
THE WITNESS: That was a proposed structuring. 
Q. (BY MR. CLARK) Okay. And that's looking at 
Page I of your Stock Purchase Agreement? 
A. Yes. 
Q. The second "Whereas," it says, "During the 
calendar year of 2007, Mosell loaned the Corporation 
$400,000 to fund the relocation of the Corporation's 
restaurant and for capital improvements needed for the 
Corporation's restaurant and banquet rooms." 
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Now, would you agree with me that's pretty 
specific? 
A. Uh-huh. 
MR. WILLIAMS: Object to the form. 
Q. (BY MR. CLARK) Where did you get that 
information? 
MR. WILLIAMS: Jfyou can answer that without 
revealing confidential, privileged information. 
MR. CLARK: Counsel, we are going to suggest 
that because this information was contained in a document 
that was disseminated to Mr. Mosell, that any 
attorney-client privilege has been waived. 
MR. WILLIAMS: You can suggest all you want, bU1 
that's just not right. 
THE WITNESS: I assume at the meeting. 
Q. (BY MR. CLARK) It also says in the next 
paragraph, "Whereas, the corporation desires to issue 200 
shares of the Corporation's common capital stock to 
Mosell as repayment of the loan." 
Is that what ultimately was agreed to at this 
meeting, that you would create these documents? 
MR. WILLIAMS: Object to the form. 
MR. CLARK: Well, let me see if! can rephrase 
it. 
THE WITNESS: Okay. 
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Q. (BY MR. CLARK) When this meeting adjourned, the 
Mosell/Berryhill meeting adjourned, you had some type of 
direction? 
A. Correct. 
Q. And that direction was to create a Stock 
Purchase Agreement? 
A. Correct. 




Q. And there's some very specific information in 
these documents, and that's what I'm trying to get at, is 
14 where you got this information to put in these documents. 
15 A. I understand. 
16 MR. WILLIAMS: Again, I object. 
1 7 THE WITNESS: And I understand. 
18 I would assume it was from the meeting. 
19 MR. CLARK: Okay. 
2 O Q. (BY MR. CLARK) And what I'm getting at is, 
21 okay, if you are a~suming it was from the meeting, then 
2 2 you are assuming that you didn't get it from anywhere 
23 else? 
2 4 A. I either got it from the meeting or from 












And if you got it from Mr. Berryhill and it 
addresses information that is stated in these documents 
that were disseminated to Mr. Mosell, where are those 
documents that you received from Mr. Berryhill? 
A. You mean the directions from Mr. Berryhill? 
Q. Yes. 
A. I would assume in my file. 
Q. Okay. 
And in the next paragraph, there is a statement, 
"Mosell desires to accept the 200 shares of the 
Corporation's common capital stock as repayment of the 
loan and to have the loan reclassified on the 
Corporation's books and records as a capital contribution 
from Mosell." 
Where did you get that information? 
A. Same assumption. 
Q. Okay. Was there a discussion, if you recall, 
during this meeting as to why or as to the tax 
implications of the reclassification of the loan? 
































































Q. Then it says, "Whereas, after the execution of 23 
this Agreement, Mosell and the Shareholder will each owr 2 4 
50 percent of the common capital stock of the 2 5 
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I 
Corporation." 
That was your understanding after the meeting? 
A. That would be the result; yes. 
Q. Okay. 
On the next page, on Stock Purchase Agreement, 
Paragraph 2, under Paragraph 6, it says, "Warranties of 
Corporation." 
A. Uh-huh. 
Q. Did you look at any corporate accounting at this 
meeting? 
A. Corporate accounting? 
Q. Like balance sheets, income statements, anything 
like that? 
A. I can't recall. 
Q. Okay. 
And I had a question about the signature page. 
On the Stock Purchase Agreement, it has Mr. Berryhill 
signing as a shareholder and Mr. Berryhill signing as a 
president. ~ 
And with regard to the Stock Purchase Agreement il 
Berryhill is not selling his shares. The corporate is 
issuing 200 more. 
Is that correct? 
A. Yes. 
Q. Okay. 
A. According to the recital. 
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Q. Okay. So was there a requirement for Berryhill 
as a shareholder to sign this? 
A. I can't recall why I added him as a shareholder. 
Perhaps because he was the sole shareholder, but. 
Q. Probably not significant. I just thought that 
was a question. 
A. Plus, he represents the 100-percent owner. 
~- WILLIAMS: Well, it's a dilution issue, you 
want the shareholder to sign on it. 
Q. (BY~- CLARK) Okay. And then finally, it's 
called a Satisfaction Of A Loan? 
A. Yes. 
Q. Were you directed to also create this 
document? 
A. I assume so. 
Q. Okay. 
Would you review the document and just confirm 
whether or not you think it accurately reflects the 
direction you received? 
A. I don't know ifl can answer that. I mean, just 
because it's so back-dated. I mean, just three years. I 
assume so, since I prepared it, that I wouldn't have madt 
it up. 
Q. Okay. Did you take notes at the meeting? 
L, 
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A. I'm sure I did. 
Q. I'm going to refer you back to the special 
meeting. 
A. Uh-huh. 










Q. And there's a discussion of the relocation of 8 
the company's restaurant to a new location. 9 
Did you discuss at this meeting, the 10 
Berryhill/Mosell meeting, the facts of that move and the 11 
circumstances of the move? 12 
A. Not the circumstances. I knew about the move. 13 
Q. Okay. 14 
And the move had already taken place? 15 
A. That is what I recall. 16 
Q. Okay. Was there a discussion, any other 
discussion of the use of the $400,000 other than stated 
in the document? 
A. I don't recall. 
Q. Okay. If there had been, would you have 
annotated it on the document? 








Q. And you would have done the same on the stock 24 
purchase agreement? 2 5 
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A. Yes. 
Q. Let me refer you to Mr. Williams' letter of 
April 2nd, 2009. 
I'll refer you to the second paragraph, 
beginning with the letter first. 
A. Okay. 
Q. And in about the middle of the page, the 











Q. "Rather, despite the parties' inability to come 10 
to terms on any particular written contractual 11 
relationship, you will find that the extensive course of 12 
dealings indicates that the relevant funds constituted an 13 
investment by Mosell Equities, LLC, in a speculative 14 
venture dealing with the proposed development of Polo 15 
Cove, near Sunnyslope in Canyon County, Idaho." 16 
Let me ask you, Vicki. During this 1 7 
Mosell/Berryhill meeting, was there any discussion of the 18 
loan funds constituting an investment by Mosell Equities 1 9 
in Polo Cove? 2 O 
A. I remember the mention of Polo Cove at the 21 
meeting, but I can't tell you particulars. 
Q. Do you have notes? 
A. Yes. 
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A. Yes. 
Q. Okay. 
Subsequently, when you drafted these documents 
contained in Exhibit 1, I didn't see any mention of Polo 
Cove in those documents. 
A. I didn't either. 
Q. Okay. Was there any reason that you didn't put 
Polo Cove in the documents? 
A. I would assume I was not directed to. 
~ 
; 
Q. Did you ever get the feeling during this ~ 
meeting, the John Berryhill and the Mosell meeting, that 1:1 
Mr. Mosell was intimidating or coercing 
Mr. Berryhill in any manner? 
A. I'm sorry. Say again? 
Q. Was intimidating or coercing Mr. Berryhill in 
any manner? 
A. No. 
Q. In having worked with Mr. Berryhill, is 
Mr. Berryhill the type of personality that can be 
intimidated or coerced? 
MR. WILLIAMS: That's privileged. 
MR. CLARK: It's an observation. 
MR. WILLIAMS: That's privileged. It's based on 
a communication. 
THE WITNESS: Do you want me to answer or not' I 
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MR. WILLIAMS: Nope. 
THE WITNESS: Okay. 
Q. (BY MR. CLARK) Did Mr. Berryhill ever tell you 1 
that it was not his idea to move the restaurant from 
Broadway to downtown? 
A. No. I don't recall. 
MR. WILLIAMS: That's privileged. 
Q. (BY MR. CLARK) Did Mr. Berryhill or 
Mr. Mosell -- well, did Mr. Berryhill ask you to create 
any documents, joint venture agreements, contracts, 
partnership agreements, anything relating to him 
personally, to his company, Berryhill & Company, that 
addressed Polo Cove? 
MR. WILLIAMS: That's privileged. 
Q. (BY MR. CLARK) Mr. Williams' letter states over 
many months of discussions, it was agreed there would be 
a joint venture to develop Polo Cove, with Mosell as the 
money man and Berryhill as the day-to-day operations mar 
Again, I'm going to ask you. Did Mr. Berryhill 
direct you to create any Joint Venture Agreement? 
MR. WILLIAMS: That's privileged. 
MR. CLARK: I think you waived the privilege 
when you assert there was an agreement. 
MR. WILLIAMS: I do not. 
MR. CLARK: Mr. Williams --
BURNHAM HABEL & ASSOCIATES, INC. 
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1 MR. WILLIAMS: That's ridiculous. 1 to? 
2 MR. CLARK: Well, you are stating that there was 2 
3 an agreement. 3 
4 MR. WILLIAMS: I can state all sorts of things, 4 
5 and it doesn't waive the privilege between this counsel 5 
6 and her client. 6 
7 MR. CLARK: Okay. 7 
B Q. (BY MR. CLARK) Okay. So you are going to B 
9 assert? 9 
10 A. I will assert. 1 0 
11 MR. WILLIAMS: She doesn't assert anything. 11 
12 It's the client's privilege. 12 
13 THE WITNESS: I concur. 13 
14 How's that? 14 
15 MR. CLARK: Thank you, Mr. Williams. 15 
16 Q. (BY MR. CLARK) Getting back to Mr. Williams' 16 
1 7 letter, that the relevant funds constituted an investment 1 7 
18 by Mosell Equities, LLC, in a speculative venture dealing 1 8 
19 with the proposed development of Polo Cove, near 19 
2 0 Sunnyslope in Canyon County, Idaho, did you ever 2 0 
21 understand that the loan funds were an investment? 2 1 
22 A. In Polo Cove, you mean? 22 
23 Q. Yeah. 23 
2 4 A. I don't recal I. I know Polo Cove was 2 4 



























Q. Okay. Were you involved in drafting any lease 1 
agreements for the restaurant? 2 
A. No. 3 
Q. For the Polo Cove, the leased space in the 4 
restaurant, leased space? 5 
A. No. 6 
Q. Do you recall any type of meeting after sending 7 
your letter, Exhibit I, to the parties? 8 
A. I do recall meeting with Mr. Berryhill. 9 
Q. Did you meet with Mr. Berryhill or Mr. Mosell? 10 
A. Berryhill. 11 
Q. Alone? 12 
A. Yes. 13 
Q. And did you discuss the contents of-- 14 
MR. WILLIAMS: That's privileged. That's 15 
absolutely privileged. 16 
Q. (BY MR. CLARK) Did you understand if these 1 7 
documents were ever executed? 1 B 
A. Notto my knowledge. 19 
I don't have executed copies of those. 20 
Q. Did you ever see any executed copies of anything 21 
that was discussed during the Mosell/Berryhill meeting? 22 
Any subsequent agreements or anything? 23 
A. Any subsequent agreements? No. 24 
Q. You didn't draft any other documents related 25 
A. I may have drafted minutes to meetings. 
Q. Shareholder meetings? 
A. Uh-huh; yes. 
Q. Did you ever meet with Mr. Mosell again? 
A. I don't believe so. 
Q. During the Mosell/Berryhill meeting, was there 
any other discussion of the use of this $400,000? 
A. I don't recall. 
I'm sorry. 
Q. Okay. So let me just confirm. 
In your file, you have documents that the 
parties presented to you during the meeting, the 
Mosell/Berryhill meeting; is that correct? 
A. I would have copies of Kim Gourley's documents .. 
y~. I 
Q. Do you recall whether Amy Dempsey had any 
documents during this meeting? Did she bring any 
documents with her? 
A. No. I don't recall. 
Q. And you have billing records? 
A. Uh-huh. 
Q. Confirming the meeting? 
A. Yes. 
Q. And all I care about is the date. 
Page 44 
A. Yes. 
Q. So if you can confirm that with me? 
A. Okay. 
I'm going to pass all ofmy information through 
Mr. Williams. 
Q. That's fine. 
A. Did you want me to present Kim Gourley's 
documents to Dan? 
Q. Sure. Sure. 
And you also took notes of that meeting? 
A. I did. 
Q. I don't believe those are privileged, but I 
guess we can fight about those. 
But I'd like those, too. 
And if there's copying costs or anything, let me b 
know, and I'll pay that. 
You want to take a quick break? 
I'm almost done. 
A. No. No, I'm fine. 
Q. Okay. 
Have you had any conversations with Amy Dempse) 
after February 27 regarding this relationship? 
A. I'm sure; yes. 
Q. Do you recall those conversations or the 
time-frame of the conversations? 
BURNHAM HABEL & ASSOCIATES, INC. 
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1 A. She was pretty prompt, so I would imagine they 1 And in the Stock Purchase Agreement next, the 
2 were shortly thereafter. 2 second Whereas recites -- well, let's back up. 
3 Q. I guess what I'm trying to find out is, as an 3 In the very first paragraph, the term Mosel! is 
4 attorney, you drafted these, these documents, and they 4 defined as, "Glenn E. Mosell, a married man dealing with I/ 
5 weren't executed. And did you ever inquire as to why 5 his separate property;" correct? , 




















MR. WILLIAMS: That's a yes or no. 
THE WITNESS: Yes. 
MR. CLARK: All right. 






A. I assume that I called Mr. Berryhill and asked 12 
the status. 13 
Q. Okay. 14 
And what did Mr. Berryhill tell you? 15 
MR. WILLIAMS: That's privileged, obviously. 16 
MR. CLARK: Okay. Almost done. 17 
We'll take a quick break and come back. 18 
THE WITNESS: Okay. 19 
(Briefrecess was taken.) 2 0 
MR. CLARK: What kind of time-frame can I expec1 21 
these documents from you? 22 
By the end of the week? Is that okay? 2 3 
MR. WILLIAMS: I'm not sure what she has and 2 4 
what we are going to produce and what we are not, so. 25 
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1 THE WITNESS: I can get them to him by the enc 1 
2 of the week, to Dan. How's that? 2 
3 MR. CLARK: That's fine. 3 
4 Okay. That's all I have. 4 
5 Thank you very much. 5 
6 MR. WILLIAMS: I've just got a couple, I think. 6 
7 Can we the witness Exhibit I again? 7 
8 EXAMINATION 8 
9 BY MR. WILLIAMS: 9 
10 Q. Okay. Going to the minutes of the special 10 
11 meeting. 11 
12 A. Uh-huh. 12 
13 Q. This draft? 13 
14 A. Yes. 14 
15 Q. The draft minutes. 15 
16 A. Uh-huh. 16 
1 7 Q. The first, "Whereas," states, "The company has 1 7 
18 borrowed $400,000 from Glenn E. Mosell;" correct? 18 
19 A. Correct. That's what it says. 19 
20 Q. The second, "Whereas," states that, "Glenn E. 20 
2 1 Mosell desires to acquire an interest in the company;" 21 
2 2 correct? 2 2 
2 3 A. Correct. That's what it says. 2 3 
2 4 Q. Okay. And through the transaction, shares were 2 4 
2 5 proposed to be issued to Glenn E. Mosell; correct? 2 5 
Yes. Correct. 
Q. And the second, "Whereas," indicates that, 0 
~ 
"Mosell," meaning Glenn E. Mosell, "loaned the !! 
corporation $400,000;" correct? 
A. Correct. 
Q. And again, the stock is to be issued to Glenn E. 
Mosel]? , 
A. Correct. i 
Q. Okay. And then when we go to the Satisfaction 
of Loan Draft, again we are dealing with Glenn E. Mosell 
a married man dealing with his sole and separate 
property; correct? 
A. That's what it says; yes. 
Q. And Glenn E. Mosell at the very end is defined 
as lender; correct? i 
A. Correct. { 
Q. At the Berryhill/Mosell meeting, do you recall 
Mr. Mosell ever indicating to you that the funds at issue 
were those ofMosell Equities, LLC rather than of 
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I 
Glenn E. Mosell? 
A. I don't recall. 
Q. Okay. Do you recall or remember that coming 
up? 
A. No. I don't remember that. 
Q. Okay. 
As you sit here today, do you believe that ~ 
Mr. Mose II ever indicated that these were funds of Mosel ; 
Equities, LLC? 
A. I don't recall. 
MR. WILLIAMS: That's all I have. 
MR. CLARK: Just one quick question. 
FURTHER EXAMINATION 
BY MR. CLARK: 
Q. Kim Gourley's documents specifically refer to 
Mosell Equities, LLC. 
Do you recall that? 
A. I don't recall. I do remember MoBerry. 
Q. Okay. 
And what did you understand MoBerry to be? 
A. Just by the name, Mosell and Berryhill. 
Q. Okay. 
Creating some type of entity? 
A. Right. Exactly. 
But I'd have to look at the documents to find 
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out what entities were joined to be combined. 
Q. Okay. 
A. Or people. 
Q. During the Mosell/Berryhill meeting, was there a 
discussion about the departure from the way Mr. Gourley 
had drafted his documents and set up the entities? 
A. I recall they were not going to sign those 
documents. 
Q. Okay. 
And if you recall, did those documents address 
actually Mosell Equities and John Berryhill? 
A. I'd have to look at them. I don't know. 
Q. Okay. Okay. 
A. Yeah. 
Q. But there's no mention in the documents, in 
Exhibit 1, of a company called Mo Berry; am I correct? 
A. No. 
Q. It was Mr. Mosell individually and buy-in to the 

























ST A TE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
I, LEDA WADDLE, CSR, (Idaho No. 758) and 
Notary Public in and for the State of Idaho, do hereby 
certify: 
That prior to being examined, the witness named 
in the foregoing deposition was by me duly sworn to 
testify to the truth, the whole truth, and nothing but 
the truth. 
That said deposition was taken down by me in 
shorthand at the time and place therein named and 
thereafter reduced to typewriting under my direction, 
and that the foregoing transcript contains a full, 
true, and verbatim record of said deposition. 
I further certify that I have no interest in 
the event of the action. 


















MR. CLARK: Okay, Vicki. Thank you very much 22 LEDA WADDLE 
Idaho CSR No. 758, for your time. 




2 STATE OF IDAHO } 
} ss: 
3 COUNTY OF ADA } 
4 
5 I, VICTORIA MEIER, being first duly sworn on my oath 
6 depose and say: 
7 That I am the witness named in the foregoing 
8 deposition taken the 16th day of March. 2010, consisting 
9 of pages numbered I through 50, inclusive; that I have 
1 O read the said deposition and know the 
11 contents thereof; that the questions contained 
12 therein were propounded to me; the answers as 
13 contained therein ( or as corrected by me therein) 
1 4 are true and correct. 
15 
16 
1 7 VICTORIA MEIER 
1 B Subscribed and sworn to before me this __ day 







Notary Public for Idaho 
Residing at _____ _, Idaho. 
My Commission Expires: ____ _ 
23 
24 
Notary Public in and for the 
State of Idaho. 
2 5 My Commission Expires December 14, 2011. 
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EBERLE, BERLIN, KADING, TURNBOW, MCKLVEEN & JONES, 
CHARTERED 
L. VICTORIA MEIER 
£-MAil .. VID<i<r@dluluom 
A TTOR.".EYS AND COlJ!-.:SELORS AT LAW 
BOISE PLAZA 
11 11 WEST JEFFERSON STREET, SUITE 530 
POSTOFrlCE BOX 1368 
BOISE, IDAHO 83701 
February 27, 2008 
PRIVATE AND CONFIDENTIAL 
John Berryhill, President 
Berryhill & Company, Inc. 
121 North 9th Street, Suite l 02 
Boise, Idaho 83 702 
Glenn E. Mosell 
Post Office Box 1694 
Eagle, Idaho 83616 
Re: StockPurchaseAgreement 





Please find enclosed the following documents reflecting the proposed stock pun=hase by 
Glen: 
(1) Special Meeting of the Board of Directors and Shareholders of Berryhill & 
Company, Inc. 
(2) Stock Purchase Agreement 
(3) Satisfaction ofLoan 
(4) Copy of the Stock Certificate No. 3. 
Please review these documents carefully to ensure that the documents meet with your 
approval. If they do, please contact me and I will arrange to have final copies sent to you for 
original signature. If you have any comments or changes contact me to discuss. 
Additionally, if you have not done so already, please review the existing Bylaws and 
Restrictive Purchase and Redemption Agreement of the Company. Neither document has been 
executed. However, in the interest of saving costs and provided they meet with your approval, I can 




February 26, 2008 
Page2 
LVM 





BEIUlYHIU. & COMPANY, INC. 
SPECIAL MIE11NG OF THE 
BOARD OF DlltECTORS AND SHAREHOLDERS 
Eff'ecd•e die .December 31, 2G0'7 
The undersigned. being Secretuy of BERRYHll.L &: COMPANY. INC .. an Idaho 
corporation (the "Company''), by this insttumeot evidences the actions and resolutions undertaken 
at the special meeting of the Board of Din:ctors and Sbareboldm of the Company. l'Msent was 
the sole Sbmbolder and the Directors who waived notice of the meeting. 
WHEREAS, the Company has borroM:d Four Hundred Thousand Dollars from Glenn E. 
Mosell for the funding of the relocation of the Company's restaurant to a new location and for the 
capiral improvements to be made to the restaurant and banquet rooms. 
WHEREAS, Glenn E. Mose II desires to acquire an interest in the Company in exchange 
for, and as repayment of. the amount lent to lbe Company. 
WHEREAS. the DiRCtors and the Sole Shareholder believe it is in the best inaerest of 
the Company to issue Glenn E. Mosen two hundred (200) shara of the common capilal stock of 
the Company as repayment of the amount lent to the Company. 
U:SOL VED, dlll upon RCeipt of die Satisfaction of Loan evidencing dial lbe 
Compaay•s obligation to MoseU bas been paid. tbe Directors am beieby authorized to issue two 
hundn:d (200) shares of the one dollar ($1) par value common capital stock of the Company to 
Mosell. 
RESOLVED, that the Officers of lhe Company are authorized and directed to execute 
any agreements and documents in connection with the issuance of the two hundn:d (200) shares 
of the Company's common capiral stock. 
There being no waatrended business to come before the meeting, the meeting was 
adjourned. 
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STOCK PURCHASE AGREEMENT 
TIDS STOCK PURCHASE AGREEMENT (hereinafter .. Agreementi is made and entered into 
effective die __ day of _____ _. 2007, by and between BERRYIDIL & COMPANY, 
INC., an Idaho coq,oration (the "Corporation''), and GLENN E. MOSELL. a married man dealing with 
his separate property ('"Mosell"). 
WITNESSETH: 
WHEREAS, John Berryhill (the "Shareholder") is the sole shareholder and record owner of two 
hwtdred (200) shares. $1.00 par value, of the issued and outstanding common capital stock of BERRYHll.L 
& COMPANY, INC., an Idaho corporation (hereinaftecthe "Corporation''). John Berryhill's slwes represent 
one hundred percent ( IOOCli) of the mued and out.standing common capital stock d the Coq,oration and are 
evidenced by Certificares No. l and No. 2. 
WHF.REAS, during the calendar year of 2007, Mosell loaned the Corporation Four Hundred 
Thousand Dollars ($400,000) to fund the relocarion of the Corporation's restaurant and for capital 
improvements needed for the Corporation's restaurant and banquet rooms (the "Loanj. 
WHEREAS, the Corporation desires to issue two hundred (200) shares d the Corporation's 
common capital stock to Mosen as repayment of the Loan. Mosell desires to accept the two hundred 
(200) shares of the Corporation's common capital stock as repayment of the Loan and to have the Loan 
reclassified on the Corporation's books and records as a capital contribution from Mosell. 
WHEREAS, after the execution of lhis Agreement, Mosell and the Shareholder wiJI each own 
fifty percent (SOCJ&) of the common capital stock of the Corporation. 
WHEREAS, the Directors of the Cmporation and the Shareholder have agreed that it is in the 
best interest of the Corporation to authori7.e and to admit Mosell as a shareholder of the Corporation and 
to reclassify the Loan as a capital contribution from MoseJJ as payment for the two hundred (200) shares 
pursuant to the terms and conditions of this Agreement. 
NOW, THEREFORE. in consideration of lhe mutual covenants and agreements containtd herein, 
Corporation, Shareholder, and MoseU agree as follows: 
I. Issuance of Stock. The Corporation shall issue two hundred (200) shares of the common 
capital stock of the Corporation (the "Shares; in the name of Glenn E. Mosell evidenced by Cenificate 
No.3. 
2. Subscription Price. The subscription price for the Shares shall be Four Hundred 
Thousand Dollars ($400,000). 
3. Payment or Subscription Price. Mosel! shall pay the Subscription Price by canceling 
the Loan and thereafter alllhorwng the Corporation to reclassify the Loan on the Coiporation's books and 
records as a capital contribution from Mosell to the Corporation. 
STOCK PURCHASE AGREEMF.NT- I 00161111.cm 
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4. Closing. The tranSactions contemplated herein shall close on or before March 
_____ ,, 2008, at a place and at a time mutually agreeable by the panics. 
s. Closing Obligations. 
a. Closing Obligations of Corporation. At Closing. the Corporation shall 
deliver to Mosell Certificate No. 3 issued in Mosell's name evidencing ownership 
of the Shares. 
b. Closjgg Obligations of Mosell. At Closing, MoseU shall present to the 
Corporation Satisfaction of Loan evidencing that the Loan has been paid in full. 
6. Warranties of Corporation. The Corporation wanants to Mosell that: 
(a) The Corpora1ion has the full power and authority to issue such Shares; 
(b) The transactions contemplated herein have been authoriz.cd and approved 
by the Corporation's Directors and Shareholder in a meeting duly called 
for that purpose; and 
(c) The Shares are not subject to any liens, encumbranc:es, or restrictions 
except those imposed under this Agn:emenl 
7. Restrictioas on Transfer. Mosell may not sell, transfer, convey, or alienate the Shares 
to any person without the prior unanimous approval of the shareholders of the Corporation. The Shares 
are further restricted as set fonh in the Corporation's Restrictive Stock Purchase And Redemption 
Agreemem, which restrictions aJC incorporated herein by reference as if set forth herein in fuU. A 
conspicuous legend setting fonh such restrictions shall be placed upon the Certificate representing the 
Shares. 
8. Familiarity with Corporation. Mosell acknowledges familiarity with the business of 
the Corporation and has made such investigations as Mosell bas determined are prudent or necessary with 
respect to the value of the Corporation and the Shares being acquired by Mosell hereunder. Mosell 
acknowledp that the Corporation has made available to Mosell all reasonable infonnation concerning 
the Corporation requested by Mosell in connection with Mosell's investigation. Mosell agrees to keep 
strictly confidential all infonnation disclosed to Mosell by the Corporation in connection with Mosell's 
investigation. 
9. Integration Clause. This Agreement. together with the Corporation's Bylaws and 
Restrictive Stock Purchase And Redemption Agreement., encompass the entire agreement of the parties 
hereto with respect to the subject matter of this AgreemenL Such agreements may not be modified except 
by written a document executed by all panics hereto. 
10. Succession. This Agreement shall inure to the benefit of and be binding upon the parties 
hereto and upon their successoB in interest of any kind whatsoever. 
II. Amendments. This Agreement may only be amended. modified, or changed by a wriaen 
document signed by all parties hereto. 
12. Counterparts. This Agreement may be executed in one or more counterparts, each of 
which shall be deemed an original. 
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13. Governing Law. This Agreement shall be consuued and eofon:ed in accordance with 
the laws of the Slate of Idaho. 
14. Tame and Waiver. Time and the prompt performance of each and e-my obligation of the 
parties hereto is agreed to be of the essence of this Agn:emenl Any ~ from the conditioas and terms 
of this Agreement. or any delay in the enforcement of the same by either party. sbaU oot operare to waive or 
be a waiver of the rights of either party to stand upon the s1rict letter or constructioo of this Agreement or to 
require performance in accordance with the express terms set forth herein. 
IS. Attorneys Fees. If either party hereto defaults in any manner or fails to fulfill any and all 
provisions of this Agreement. and if the non.<fefaulting party places this Agreement with an attorney to 
exercise any of the rights of the non-defaulting patty upon such default or failure. or if suit be instituted or 
defended by the non-defaulting party by reason of, under or pertaining to such default or failure, then the non-
defaulting party shall be entitled to recover reasonable attorneys fees, costs and expenses from the defaulting 
party. This paragraph shall be enforceable by the parties notwithslanding any rescission, forfeiwre or other 
tennination of this Agreemenl 
16. Sevenbility. In the case that any one or more of the provisions contained in this 
Agreement. or any application thereof, shall be invalid, illegal or unenforceable in any respect. the validity, 
legality or enforceability of the remaining provisions conlained herein and any other application tbmof shall 
not in any way be affected or impaired thereby. 
17. Preparation ~ Documents. The Corporation has retained the law firm of Eberle. Berlin. 
Kading, Turnbow & McKlveen, Chartered, to prepare this Agreement and other documents pertaining to this 
transaction. Mosell acknowledges that the aforementioned law firm represents only the Corporation in this 
matter and cannot represent his interests in any way. Therefore. Mosell underslands he should consult 
independent legal counsel in the event it has any questions concerning this Agreement. 
18. Further Assurances. Each of the parties hereto agrees to execute any other documents 
necessary or appropriate to effectuate the intention of the panics as expressed in this Agreement. 
19. Successor in Interest. This Agreement shall be binding upon the successors and assigns, 
personal representatives, heirs, administrators, em:utors, legatees and devisees of the parties hereto. 
20. No 1binl Party Beneficiaries. It is the intention of the parties that no individual or entity 
shall be construed or considered to be an intended or implied third-party beneficiary under this Agreement, or 
shall in any way have a right to enforce this Agreement or seek any rigblS hereunder. 
21. Recitals. The recitals to this Agreement are incorporated into this Agreement as if set 
forth in full herein. 
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IN WITNFSS WHEREOF, the parties have e:itecuted this Agreement effective the day and year 




BERRYIULL & COMPANY, an Idaho 
corporation 
JOHN BERRYHILL, President 
JOHN BERRYHILL, Shareholder 
MOSELL: 
GLENN E. MOSELL 
STOCK PUllCBASE AGREEMENT- 4 00161111.000 
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SATISFACTION OF LOAN 
KNOW All MEN BY THESE PRESENTS, that GLENN E. MOSELL, a married man 
dealing with bis sole and separate property, does hereby certify and declare that the certain Loan 
in the original ammmt of Four Hundred Thousand Dollars ($400,000) made and entered into by 
BERRYHILL & COI\1PANY, an Idaho corporation, as "bonower", to GLENN E. MOSELL, 
as "lender", is fully paid, satisfied and discharged. 
DATED: ____ , 200_. 
Glenn E. Mosen 
STATEOFIDAHO ) 
) ss. 
County of Ada ) 
On this __ day of _____ _. 2008, before me, the undersigned, a notary 
public in and for said state, personally appeared GLENN E. MOSEU... known or identified to me to 
be the person whose name is subscribed to the within instrument, and acknowledged to me that be 
executed the same. 
IN ~S WHEREOF, I have berewtto set my band and affixed my official seal the day 
and year first above written. 
Notary Public for Idaho 
My Commission Expires: _______ _ 




Note: See tire Reserve Side of tills Certificate/or Restrictio11s Co11cemil1g Tru11sferabillty of t/1is Stock 
_____ G_L_E_N_N_E._M_O_S_E_L_L _______________ .,i:J,~ 
TWO HUNDRED (100) --------~ 
~,mzd/;,mv~~~--¥~~~reL'A'DA~-o.P~.m 
~,Qp'~~Aljwn-~,¥,Ua~/~~~ 
In Witnass Wh11r1mf, ~~~~.MfVb,U(A,11$~~~~.,£<~,ca/Q.,,/Q,&J,~ 
~.f'..dvd4'~~,a,-Ama{~~ ~/4:&-A~nb~awP 




The stock repmemted by tma certificate is not trausfeaable unless 
approved by lbe stockholders as set forth in Article 15.1 of lbe 
Bylaws of the Coq,oration, and is subject to lbe Corpomtion's 
Restrictive Stock Purchase and Redemp1ioo Agreement. 
The securities rqnsmted hereby have not been zesistaed under the 
Securities Act of 1933 or any State Securities At:t. Any 1nmsfer of 
such securities will be inwlid unless a ~ statrmmt unds 
said Act(s) is in effect as to such 1IIDSfer or in the opinion of counsel 
for the company such repb'atioll is unnecessary in order for such 
transfer to comply with said Act(s). 
If the Cmpondion bas elected to be~ as an 11S11 corporation, the 
stock may not be sold to any penoa or entity which, at such time, 
would not be a qualified stockbotda- of an "S" corporation under the 
Internal Revenue Code. 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, A ITORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
NO. ___ Fii7ln°""Z7~--
A.M ____ FI_,~~ J/_:-3 =-
.APR 0 7 2010 
J. DAVID NAVARRO, Clerk 
Bye. HOLMES 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE ST A TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
NOTICE OF HEARING RE: 
MOSELL EQUITIES' MOTION TO 
AMEND COMPLAINT TO INCLUDE A 
CLAIM FOR PUNITIVE DAMAGES 
TO: ABOVE NAMED DEFENDANTS AND THEIR COUNSEL OF RECORD: 
PLEASE TAKE NOTICE that on Wednesday, April 21, 2010, at 2:45 p.m., or as soon 
thereafter as counsel can be heard, Plaintiff will call up for hearing MOSELL EQUITIES' 
MOTION TO AMEND COMPLAINT TO INCLUDE A CLAIM FOR PUNITIVE DAMAGES 
before the Honorable Darla Williamson, District Judge, at the Ada County Courthouse, Boise, 
Idaho. 
NOTICE OF HEARING RE: MOSELL EQUITIES' MOTION TO AMEND COMPLAINT TO INCLUDE A 
CLAIM FOR PUNITIVE DAMAGES - I 
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, 
RESPECTFULLY SUBMITTED this 7th day of March, 2010. 
CLARK & AS SOCIA TES, ATTORNEYS 
~·· 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th of April, 2010, I served the foregoing, by having a 
true and complete copy delivered via hand delivery to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
~-
ERIC R. CLARK 
NOTICE OF HEARING RE: MOSELL EQUITIES' MOTION TO AMEND COMPLAINT TO INCLUDE A 
CLAIM FOR PUNITIVE DAMAGES - 2 
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Fax: (208) 345-7894 
danw@twplegal.com 
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Defendant Berryhill & Company, Inc., by and through its counsel of record, hereby 
provides its Memorandum in Opposition to Plaintiff's Motion for Partial Summary Judgment. 
Defendant further relies on Defendants' Memorandum in Support of Motion for Summary 
Judgment filed March 22, 2010, as well as the Affidavit of John E. Berryhill III Re: Defendants' 
Motion for Summary Judgment filed March 22, 2010, and the Affidavit of Daniel E. Williams 
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Re: Defendants' Motion for Summary Judgment filed March 22, 2010. Defendant also relies on 
the Affidavit of John E. Berryhill III in Opposition to Plaintiff's Motion for Partial Summary 
Judgment, filed concurrently. 
INTRODUCTION 
Plaintiff Mosell Equities, LLC, seeks partial summary judgment against Defendant 
Berryhill & Company, Inc., on Count One of its Amended Complaint for alleged breach of 
contract. Plaintiffs own submission in support of its motion demonstrates that it is not entitled 
to summary judgment, for Plaintiff relies on the course of conduct of the parties, rather than the 
actual words of the alleged contract, in an attempt to show the purported intent of the parties. 
Accordingly, for this reason, as well as those further reasons argued below, summary judgment 
for Plaintiff is improper. 
ARGUMENT 
The Idaho Supreme Court recently explained the interplay between questions of law and 
fact with regard to the interpretation of contracts: 
When interpreting a contract, this Court begins with the document's language. 
Cristo Viene Pentecostal Church v. Paz, 144 Idaho 304, 308, 160 P.3d 743, 747 
(2007). 'In the absence of ambiguity, the document must be construed in its plain, 
ordinary and proper sense, according to the meaning derived from the plain 
wording of the instrument.' C & G, Inc. v. Rule, 135 Idaho 763, 765, 25 P.3d 76, 
78 (2001). Interpreting an unambiguous contract and determining whether there 
has been a violation of that contract is an issue of law subject to free review. 
Opportunity, L.L.C. v. Ossewarde, 136 Idaho 602, 605-06, 38 P.3d 1258, 1261-62 
(2002). A contract term is ambiguous when there are two different reasonable 
interpretations or the language is nonsensical. Swanson v. Beco Constr. Co., 145 
Idaho 59, 62, 175 P.3d 748, 751 (2007). Whether a contract is ambiguous is a 
question of law, but interpreting an ambiguous term is an issue of fact. Bakker v. 
Thunder Spring-Wareham, L.L.C., 141 Idaho 185, 190, 108 P.3d 332,337 (2005) 
(quotation omitted). 
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Potlatch Educ. Ass'n & Doug Richards v. Potlatch Sch. Dist., 2010 Ida. LEXIS 27 (Idaho Feb. 3, 
2010). Once a contract is found ambiguous by the Court, it then becomes necessary to consider 
extrinsic evidence as a factual matter in order to determine the parties' intent. See, e.g., Williams 
v. Computer Res., 123 Idaho 671,673 (1993). 
1. The handwritten note is not a contract. 
"If a breach of contract is alleged, the burden is upon the claimant to show 'the making of 
the contract, an obligation assumed by defendants, and their breach or failure to meet such 
obligation."' Reynolds v. American Hardware Mut. Ins. Co., 115 Idaho 362, 365 (1988), quoting, 
Thomas v. Cate, 78 Idaho 29, 31,296 P.2d 1033, 1035 (1956). "[A] contract must be complete, 
definite and certain in all its material terms, or contain provisions which are capable in 
themselves of being reduced to certainty." Kohring v. Robertson, 137 Idaho 94, 99 (Idaho 2002), 
quoting Giacobbi Square v. PEK Corp., 105 Idaho 346,348,670 P.2d 51, 53 (1983); see also, 
Kidd Island Bay Water Users Coop. Ass'n v. Miller, 136 Idaho 571, 574 (Idaho 2001) (The terms 
of a contract must be sufficiently definite and certain in order to be enforceable). 
Idaho's contract law is no different from that of other jurisdictions: 
'A contract is an agreement between two or more parties for the doing or not 
doing of some specified thing.' O.C.G.A. § 13-1-1. 'In order that it may allege an 
agreement, a petition must set forth a contract of such certainty and completeness 
that either party may have a right of action upon it.' Peachtree Med. Bldg. v. 
Keel, 107 Ga. App. 438,440 (130 S.E.2d 530) (1963). 'The requirement of 
certainty extends not only to the subject matter and purpose of the contract, but 
also to the parties, consideration, and even the time and place of performance 
where these are essential. When a contract is substantially alleged, some details 
might be supplied under the doctrines of reasonable time or reasonable 
requirements. But indefiniteness in subject matter so extreme as not to present 
anything upon which the contract may operate in a definite manner renders the 
contract void ... .' (Citations and punctuation omitted.) Peachtree Med., supra at 
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441. Furthermore, "[t]he first requirement of the law relative to contracts is that 
there must be a meeting of the minds of the parties, and mutuality, and in order for 
the contract to be valid the agreement must ordinarily be expressed plainly and 
explicitly enough to show what the parties agreed upon. A contract cannot be 
enforced in any form of action if its terms are incomplete or incomprehensible." 
(Citations and punctuation omitted.) Bagwell-Hughes, Inc. v. McConnell, 224 Ga. 
659, 661-662 (164 S.E.2d 229) (1968); see also Green v. Zaring, 222 Ga. 195 
(149 S.E.2d 115) (1966); Patel v. Gingrey Assoc., 196 Ga. App. 203 (2) (395 
S.E.2d 595) (1990). 
Jackson v. Williams, 209 Ga. App. 640, 642-643 (Ga. Ct. App. 1993). 
Plaintiff relies on Exhibit 1 to the Amended Complaint as the alleged written contract at 
issue in this case. Exhibit 1 is a handwritten note on a copy of a $50,000 check from Mosell 
Equities to Berryhill & Company, Inc., indicating that "this" is a loan that "will be transitioned" 
into a "buy in." The document is silent as to the parties' intent as to what happens if, for any 
reason, the transition does not occur. Plaintiff pretends that it is clear that the $50,000 remains a 
loan regardless of whether the "transition" occurs or not, but the note does not state anything of 
the sort. 
Thus, the element of definiteness is entirely lacking, demonstrating a lack of a meeting of 
the minds of the parties. The transaction at issue may have raised certain legal implications, but 
it does not give rise to a cause for breach of a written contract. 
2. Even if there were a contract, Berryhill & Company, Inc., did not breach it. 
As Defendants argued in their own motion for summary judgment, 1 there was no breach 
of the terms of the handwritten note by Berryhill & Company, Inc., since a loan that "will" be 
transitioned is not a loan at all. Defendant has not breached the terms of any covenant in the 
Defendant here incorporates Section III of its Memorandum in Support of Motion 
for Summary Judgment of March 22, 2010. 
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handwritten note. 
3. Alternatively, the contract was ambiguous, requiring extrinsic evidence of 
the parties' intent, rendering summary judgment inappropriate. 
In the alternative, however, at the very least, an ambiguity is present with regard to a 
supposed "loan" that "will" become something else. Interpreting this note is a question of fact 
rendering summary judgment for Plaintiff inappropriate. 
If the contract is ambiguous, its meaning turns on the underlying intent of the 
parties. Intent is a question of fact to be determined by the fact finder in light of 
the language of the entire agreement, the parties' conduct, the course of prior 
negotiations and other extrinsic information. 
Navarrete v. City of Caldwell, 130 Idaho 849, 851 (Idaho Ct. App. 1997) (citations omitted). 
For example, in Dbsi/Tri V P'ship v. Bender, 130 Idaho 796, 803 (1997), the Idaho 
Supreme Court considered an Addendum dealing with the payment of a commission to an agent. 
The Court found the very detailed provisions at issue ambiguous, because they were susceptible 
to different reasonable interpretations. Here, we have a one-sentence handwritten note, which 
does not set forth recitals, conditions precedent, or any detail whatsoever. It simply does not 
address the parties' intent should the called-for "transition" never occur. 
In its own submission Plaintiff implicitly concedes this point. Rather than focus on the 
language of the document, Plaintiff relies on such extrinsic evidence as how Berryhill & 
Company, Inc., accounted for the funds internally, how subsequent draft, unsigned contracts 
were written, conversations between John Berryhill and his bookkeeper, conversations between 
John Berryhill and Glenn Mosell and other evidence beyond the four comers of the alleged 
contract. The Affidavit of Glenn E. Mosell is replete with factual allegations, mostly contested, 
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that have nothing to do with the handwritten note. And, as set forth in the Affidavit of John E. 
Berryhill III in Opposition to Plaintiff's Motion for Partial Summary Judgment, the intent of the 
parties was not that the funds continue to constitute a simple loan. 
4. There was no amendment to the handwritten note. 
Realizing that the handwritten note at issue only refers to a single $50,000 check from 
Mosell Equities to Berryhill & Company, Inc., Plaintiff suggests that the parties amended their 
"written agreement" with each check Mosell Equities wrote and, moreover, that this Court may 
enter summary judgment on that theory. As the IDJI cited by Plaintiff explicitly states, however, 
an amendment requires all of the elements of any other contract. Berryhill & Company, Inc.' s 
acceptance of checks hardly satisfies the requirements of an amendment to a written contract, if 
one existed at all. The handwritten note itself refers to no future "installments," but rather only 
references "this"-- the single copied check. The mere acceptance of further funds hardly satisfies 
the elements of an actual amendment. 
CONCLUSION 
For all the foregoing reasons, Defendant Berryhill & Company, Inc., respectfully requests 
that this Court deny Plaintiff's motion for partial summary judgment. 
'ft-7 DATED this __ day of April, 2010. 
Daniel E. Williams 
Attorney for Defendants 
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CERTIFICATE OF SERVICE 
0~ 
I hereby certify that on this-+- day of April, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
~Via Facsimile: 939-7136 
_lL_Via U.S. Mail 
Daniel E. Williams 
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JOHN E. BERRYHILL III, being first duly sworn, deposes and says: 
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1. I am the President of Berryhill & Company, Inc., and have personal knowledge of 
the facts and matters set forth herein. 
2. Prior to June 28, 2007, Glenn Mosell paid me individually as a consultant for the 
proposed development at Polo Cove. Simultaneously, we were planning on joining together to 
develop a hotel, restaurant, winery and other resort amenities at the Polo Cove site. The 
consulting fees stopped when Mosell assured me that, as his Partner in Polo Cove, the return 
would be much greater than mere consulting fees. 
3. The funds provided on June 28, 2007, and set forth in Exhibit 1 to the Amended 
Complaint, were part of our effort to promote and develop Polo Cove by moving the restaurant 
operated by Berryhill & Company, Inc., downtown into a more prominent location. The funds 
were called a "loan," because Glenn told me "we have to call them something." The intent, 
however, was that they "will transitioned into part of Glenn's 'buy-in' of Moberry Venture Corp., 
Inc.," as the handwritten note stated. The new entity was to own not just the Berryhill & 
Company, Inc., restaurant(s), but also have an ownership interest in Polo Cove. 
4. Contrary to Glenn Mosell's assertion in paragraph 6 of the Affidavit of Glenn E. 
Mosell of March 22, 2010 ("the Mosell Affidavit"), our discussions were not about Mosell or 
Mosell Equities acquiring solely an interest in the restaurant operated by Berryhill & Company, 
Inc. Rather, the discussions were continually part of our mutual efforts to realize the entire Polo 
Cove development. 
5. Exhibit 2 to the Mosell Affidavit was but one of many timelines and outlines we 
developed to discuss our joint effort. 
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6. One of the reasons that the documents prepared by Kim Gourley and Victoria 
Meier were not signed was that they dealt only with ownership of an entity to own the Berryhill 
& Company, Inc., restaurant. Glenn Mosell had continually assured me that Berryhill & 
Company, Inc., would obtain an interest in the Polo Cove development, as he confirmed in his 
deposition of February 5, 2008. 
7. Contrary to Mosell' s assertions, I did not indicate that I did not have the funds to 
move downtown or that I could not get them (Mosell Affidavit: <JI 27). I simply indicated that I 
was not prepared to make such a move on behalf of Berryhill & Company, Inc., and would only 
do so as part of the joint effort regarding Polo Cove. The move of the Berryhill & Company, Inc., 
restaurant downtown was based on Mosell's desire and urging to make a "splash" and have a 
"sexy" place for potential investors in Polo Cove. 
8. Contrary to Mosell's assertions, at no time did I agree that the funds would 
"constitute and remain a loan" (Mosell Affidavit: <JI 27). 
9. In approximately September, 2008, I told Mosell that Mosell Equities needed to 
pay its agreed share of the downtown space that was supposed to be used as a showroom for Polo 
Cove. Attached as Exhibit A is a true and correct copy of a business record of Berryhill & 
Company, Inc., maintained in the ordinary course of business, which represents a printout of an 
email exchange between me and Mosell in which Mosell indicates he is "working on my working 
capital" and asked to see updated financials "to see where we're at." 
10. Mosell Equities failed to continue paying rent on the Polo Cove showroom and 
Mosell indicated he wanted to discuss his "divestment." Attached as Exhibit B is a true and 
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correct copy of a business record of Berryhill & Company, Inc., which represents a printout of an 
email dated September 9, 2008, in which Mosell indicated he wished to discuss his 
"investment/divestment in Berryhill ... " 
Subscribed and sworn to before me this~ay of Apri 
[/- 7--/2....-
1 
CERTIFICATE OF SERVICE 
~ 
I hereby certify that on this 1- day of April, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
i::::7 Via Facsimile: 939-7136 
V Via U.S. Mail 
Daniel E. Williams 
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Follow Up Flag: 
Flag Status: 
-
Glenn Mosell [mosell@mac.com] 





So answer the question" Is the restaurant out of cash or credit this month? Where are we 
at?" Don't get agitated just tell me .. 
On Wednesday, September 03, 2008, at 08:41AM, "John Berryhill" <john@berryhillandco.com> 
wrote: 
>Need it when its due Glenn. That is the deal. I have to pay your portion when you don't. 
Does that not bother you at all? I cannot pay Jim T when I'm ready or able. I've got to 




>From: Glenn Masell <mosell®mac.com> 
>To: John Berryhill 
>Sent: Wed Sep 03 09:34:58 2008 
>Subject: Re: ??? 
> 
>Is the restaurant out of cash or credit this month? Where are we at? I'll bring the rent 
current as soon as I'm able ... 
> 
> 
>On Wednesday, September 03, 2008, at 08:26AM, "John Berryhill" <john@berryhillandco.com> 
wrote: 
>>You have the August bill already. It will show if any deductions are applicable. It is 
well past due. You will soon receive the September bill. Glenn, I'm trying to stay afloat 




>>From: Glenn Mosell <mosell®mac.com> 
>>To: John Berryhill 
>>Sent: Wed Sep 03 09:04:56 2008 
>>Subject: Re: ??? 
>> 
>>John ... I don't like it either ... I'm still waiting for a deal to 
>>close .. Was the room used at all in Aug? ... Is it booked much in the 
>>future? When do you want to get together for our "big picture" talks 




>>On Tuesday, September 02, 2008, at 11:16PM, "John Berryhill" <john@berryhillandco.com> 
wrote: 
>>>Glenn, 
>>>You emailed me 2 weeks ago, in response to my email a week before that. 
>>>Below is a copy of that email: 
>>> 
>>>"John .. I'm sorry I didn't respond to your previous e-mail .. I'm 
>>>working on my working capital (I'm tired and beat up right now) but 
>>>Should be OK next week .. We still need to talk some more about big 
>>>picture .. So I' '11 pay the Aug payment early next week ... Could I see 
:::updated financials to see where we're at. .
1






>>>Berryhill & Co. Restaurant, Bar, Special Event Catering and Gourmet 
>>>TO GO 
>>> 
















Follow Up Flag: 
Flag Status: 
Glenn Mosell [mosell@mac.com] 





John ... We need to get together to talk about my investment/divestment in Berryhill and 
"the lease" ... Let me know when you're available ... Glenn 
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BERRYIDLL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYIDLL III and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
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RULE 30(b)(6) NOTICE 
DUCES TECUM OF 
TAKING DEPOSITION 
PLEASE TAKE NOTICE That the above-named Defendants, will take the testimony of 
the custodian of records for Home Federal Bank, by deposition upon oral examination pursuant 
to Rule 30(b)(6) of the Idaho Rules of Civil Procedure. Rule 30(b)(6) IRCP, requires the party to 
designate one or more officers, directors, or managing agents, or other persons to testify on its 
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behalf, and said person or persons are to be familiar with and able to testify in full compliance 
with this rule, with regard to the specific matters identified below and the documents identified 
below for production. The deposition(s) may be recorded by sound-and-visual or stenographic 
means. 
The examination will take place before a notary public and court reporter, on the 10th day 
of May, 2010, beginning at the hour of 9:00 a,m., and continuing thereafter until completed at the 
offices of Thomas, Williams & Park, LLP, 121 N. 9th St., Suite 300, Boise, Idaho 83702. 
' 
YOU ARE FURTHER NOTIFIED that said deponent will be required to testify regarding 
the maintenance of business records of the type described below. 
YOU ARE FURTHER NOTIFIED that said deponent will be required to bring and 
produce Home Federal Bank's copies (front and back) of the following checks: 
Check No. 5127 for $50,000, Account #0097002028, Routing #324170140 
Check No. 5137 for $25,000, Account #0097002028, Routing #324170140 
Check No. 5139 for $25,000, Account #0097002028, Routing #324170140 
Check No. 5140 for $25,000, Account #0097002028, Routing #324170140 
Check No. 5141 for $25,000, Account #0097002028, Routing #324170140 
Check No. 5196 for $60,000, Account #0097002028, Routing #324170140 
Check No. 5201 for $100,000, Account #0097002028, Routing #324170140 
Check No. 5154 for $25,000, Account #0097002028, Routing #324170140 
Check No. 5164 for $50,000, Account #0097002028, Routing #324170140 
Check No. 5247 for $20,000, Account #0097002028, Routing #324170140 
DEF1NITIONS 
Unless otherwise indicated, the following definitions will be applicable to these 
Interrogatories and/or Requests: 
(a) "Person'' shall mean and include a natural person, partnership, film or 
corporation or any other kind of business or legal entity, its agents or employees. In each 
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instance wherein you are asked to "identify" a person or the "identity'1 of a person, state with 
respect to each such person his name and last known residence, business address and telephone 
number. 
(b) The words "document" and "documents11 mean all written, recorded or graphic 
matters, however produced or reproduced, pertaining in any way to the subject matter of this 
action. This definition includes, but is not limited to, any and all originals, non-identical copies 
or drafts, whether produced manually or by mechanical, electrical, electronic, other aitificial 
process or a combination of these methods, of any and all of the following: correspondence, 
memoranda, notes, diaries, desk calendars and organizers, statistics, letters, telegrams, minutes, 
contracts, agreements, reports, studies, checks, statements, receipts, return summaries, 
pamphlets, books, prospectuses, interoffice and intraoffice communications, e-mail messages, 
offers, notation of any sort of conversations, telephone calls, meeting or other communications, 
telephone logs, bulletins, printed matter, computer printouts, teletypes, telefax, invoices, work 
sheets and all drafts, alterations, modifications, changes and amendments of any of the foregoing, 
any graphic or aural records or representations of any kind [including, without limitations, tapes, 
cassettes, disks, hard drives or records of hard drives, recordings], or other graphic, symbolic, 
recorded or written materials of any nature whatsoever, whether in your possession, custody or 
control or in the possession, custody or control of your agents, attorneys, accountants, employees 
or any other representatives. Any document which contains any comments, notations, addition, 
inse1tion or marking of any kind which is not part of another document is to be considered as a 
separate document. 
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In each instance wherein you a.re asked to ''identify'' or describe a docwnent, your 
description should include but not be limited to the following: 
(1) The name, address, telephone number, occupation, job title and 
employer of the present custodian of the document; 
(2) Toe date of the making of the document and the name, address, 
telephone number, occupation, job title and employer of each person whose testimony could be 
used to authenticate such document and lay the foundation for its introduction into e-vidence. 
(c) 'You" or "yours" shall refer to the records custodian and/or representatives, 
agents, or other persons acting on behalf of Bank of The Cascades or the deponent. 
(d) ''Knowledge" includes first-hand knowledge and infonnation derived from 
any other source, including but not limited to hearsay know ledge. 
(e) "Statement 11 shall refer to a written statement signed or otherwise adopted or 
approved by the person making it, or a stenographic, mechanical, electrical, or other recording, or 
a transcription thereof, which is a substantially verbatim recital of an oral statement by the person 
making it and contemporaneously recorded. 
~-
DATED this i_ day of Aplil, 2010. 
Daniel E. Williams 
Attorney for Defendants 
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MOSELL EQUITIES, an Idaho Limited, ) 






BERRYHILL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYHILL III and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
Case No. CV OC 0909974 
STIPULATED 
PROTECTIVE ORDER 
The parties, through their respective counsel of record, stipulate that the court may enter the 
following protective order: 
1. This Stipulated Protective Order ("Order") shall govern all documents and 
discovery materials produced within the context of this litigation and is designed to protect 
financial, tax and proprietary information, such as customer and vendor lists, pricing information, 
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tax information and other information that the parties have a business interest in keeping 
confidential. 
2. "Document" as used herein shall have the broadest possible meaning and shall 
include, without limitation; 
a. "writings," "recordings," "photographs," and "duplicates" as defined in 
Rule 1001 of the Idaho Rules of Evidence; 
b. any and all tangible things upon which any handwriting, typing, printing, 
drawing, representation, photostatic copy, magnetic or electrical impulse, or other form of 
communication is recorded or produced; 
c. floppy disks, hard disks, magnetic tape and computer memory; 
d. written discovery responses and the contents thereof, including, without 
limitation, responses to interrogatories, requests for admission, and document requests; 
e. deposition transcripts and their contents; and 
£ any physical means or medium of recording or storing information. 
3. As used herein, the term "counsel ofrecord" shall mean the attorneys ofrecord in 
this proceeding, their partners and associates, clerks, assistants and other persons employed by 
such attorneys, all of whom shall be bound by the provisions of this Order. 
4. As used herein, the term "person" shall mean, in the plural as well as in the 
singular, any individual, corporation, firm, association, partnership, business, trust, governmental 
body or any other legal or business entity, unless specified to the contrary by this Order. 
5. As used herein, the term "party" shall mean, in the plural as well as the singular, 
any named claimant or respondent in this action, and shall include its present members, directors, 
officers, or employees. 
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6. In connection with discovery proceedings in this action, any party to this action 
(hereinafter the "designated party") shall have the right to designate any document, thing, 
material, testimony, or other information derived therefrom, as confidential under the terms of 
this Order. 
7. Confidential information is information that the designating party reasonably 
believes (1) to constitute proprietary information, confidential business information and/or trade 
secrets relating to its business, and/or information in which the party or third parties have a 
privacy interest, and (2) to be subject to protection from disclosure under applicable law. 
Confidential information does not include any document that is available to the public in any 
form nor does it include any document that has previously been disclosed to third parties without 
being designated as "Confidential." 
8. All documents designated confidential pursuant to this Order shall remain 
confidential until the court declares that the designated material is not subject to the protection of 
this Order. 
9. As used herein, the term "Confidential Material" shall refer to: 
a. Any documents (including any portions thereof and any information 
contained therein) designated to be confidential by any party and which has had stamped or 
affixed thereon the word "CONFIDENTIAL." Stamping the legend "CONFIDENTIAL" on the 
cover of any multi-page document shall designate all pages of the document as confidential, 
unless otherwise indicated by the designating party. 
b. All deposition testimony, including oral testimony, deposition transcripts 
and the information contained therein, shall initially be treated as Confidential Material and be 
included within the terms of this Order without the necessity of designating the testimony as 
STIPULATED PROTECTIVE ORDER, P. 3 
000667
"Confidential Material." Upon transcription of the deposition, counsel shall have 20 days after 
receipt of the transcript to notify the deposition reporter and other counsel of record in writing 
that certain portions of the transcript are designated as confidential. Depositing the written notice 
in the United States mail within such twenty 20 days shall be deemed timely compliance with 
this requirement. All other portions, or the entire transcript if no designations made, shall not be 
confidential and shall not be within the terms of this Order. Alternatively, and in addition to the 
above method, deposition testimony may be designated as "Confidential Material" during the 
deposition, in which case the transcript of the designated testimony shall be bound in a separate 
volume and marked "CONFIDENTIAL" by the reporter as the designating party direct. 
c. "Confidential Material" does not include any information or documents 
obtained or produced by a party outside of the context of discovery in this litigation. However, 
nothing in this Order shall affect the rights of any party to enforce any rights it may have 
regarding the confidentiality of documents and other information disclosed or transferred to 
another party or person prior to the institution of the present litigation. 
10. "Confidential Material" shall be disclosed only to: 
a. The court and its officers in this litigation; 
b. Any party, or an officer, director, or employee of a party to the extent 
deemed reasonably necessary by counsel to aid in the prosecution, defense, or settlement of this 
action; 
c. Experts and/or consultants (together with their clerical staff) retained by 
counsel of record on behalf of the parties; 
d. Counsel ofrecord and the respective personnel of the law firms as set forth 
in paragraph 3; 
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e. Court reporter(s) employed in this action; 
f. Non-party witnesses at any depositions or other pre-trial proceedings in 
this action to the extent deemed reasonably necessary by counsel to aid in the prosecution, 
defense, or settlement of this action; and 
g. Any other person(s) as to whom the parties agree pursuant to paragraph 
11. 
11. If counsel for any party should conclude that, for the purpose of this action, such 
party needs to disclose any Confidential Material or information derived therefrom, to any person 
not described in paragraph 10 of this Order, counsel for such party must request permission from 
counsel for the designating party in writing and state the purpose of the disclosure. If the 
designating party objects to the proposed disclosure, no such disclosure shall be made unless the 
court, upon motion and for good cause shown, orders otherwise. However, each party may 
disclose its own Confidential Material without regard to his Order unless otherwise under an 
existing duty to another person not to do so. Disclosure by a party of that party's own 
Confidential Material will not, under any circumstances, constitute a waiver or a breach of this 
Order. 
12. Confidential Material shall be treated as confidential by all persons to whom such 
information may be disclosed and shall be sued by all such persons solely for the prosecution, 
defense, or settlement of the claims at issue in this action. 
13. Any person to whom the Confidential Material may be shown pursuant to 
paragraphs 1 O(b ), ( c ), ( e ), ( f), or (g), or paragraph 11 hereof shall first be supplied a copy of this 
Order and shall agree in writing to be bound by its terms by signing a copy of the Confidentiality 
Agreement attached hereto as "Exhibit A." The law firm obtaining the person's signature on the 
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Confidentiality Agreement will retain the original signed agreement. 
14. If a party objects as to a producing person's determination that material marked as 
"CONFIDENTIAL" by the producing person falls within the type of material described by 
Paragraph 9 above, the objecting party may bring a motion before the Court to contest the 
designation of such material as "CONFIDENTIAL." The parties agree that before seeking any 
relief from the Court under this paragraph, they will make a good faith effort to resolve any 
disputes concerning the confidential treatment of any such material. 
15. Upon final termination of this action, each party shall, at the option of the party 
designating the information as "CONFIDENTIAL," (1) promptly assemble and return all 
Confidential Material including all copies thereof, to the designating party or to such other party 
which produced the Confidential Material in this action; or (2) promptly destroy all Confidential 
Material and certify in writing that all Confidential Material including all copies thereof has been 
destroyed. 
16: Where any Confidential Material or information derived therefrom is included in 
any papers filed with the court, such papers shall be marked "CONFIDENTIAL" or be marked 
with words of identical meaning, and placed in a sealed envelope marked with the caption of the 
case, a general description of the contents of the envelope and a statement substantially in the 
following form: "Filed under seal. This envelope contains documents subject to a Confidentiality 
Order entered in this action. It is not to be opened nor are the contents thereof to be displayed, 
revealed, or made public except by order of the court." 
17. This Order does not constitute a waiver of any party's rights to object to 
discovery on any grounds, except the ground that the information sought contains trade secrets, 
confidential business information, and/or information in which a party has a privacy right. Nor 
STIPULATED PROTECTIVE ORDER, P. 6 
000670
does this Order constitute any admission by any party that any information that it or any 
opponent designates as Confidential Material is in fact a trade secret, confidential business 
infonnation, and/or information in which a party has a privacy right. 
18. This Order is not intended to govern the use of Confidential Material at any 
hearing or trial of this action. Questions of the protection of such material during any hearing or 
trial will be presented to the court prior to or dming the hearing or trial as each party deems 
appropriate. 
19. If another court or administrative agency subpoenas or orders production of 
Confidential Material that party has obtained under the terms of this Order, such party shall 
promptly notify the designating party of the pending subpoena or order and shall not produce the 
Confidential Material until the designating party has had reasonable time to object or otherwise 
to take appropriate steps to protect the material. 
This Order shall not prevent any of the parties from moving the court for an order that 
Confidential Material may be disclosed other than in accordance with this Order. This Order is 
without prejudice to the right of any party to seek modification of it from the court. It shall 
remain in effect until such time as it is modified, amended, or rescinded by the court. If 
applicable, the court shall have continuing jurisdiction to modify, amend, or rescind this Order 
notwithstanding the termination of this action. 
AGREED TO fnis .l!!::-day of¥ 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Attorney for Plaintiff 




AGREED TO this ;J day of April, 2010. 
IT IS SO ORDERED 
Daniel E. Williams 
Attorney for Defendants 
DATEDthisJ.3_dayof ~,2010. 
0: ,fAJJ.WJw,u,, 
~ Williamson ~ 
District Judge 
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ERIC R. CLARK, Esq. 
CLARK & AS SOCIA TES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
-
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APR 1 4 2010 
J. DAVID NAVARRO, Clerk 
By J. RANDALL 
DEPUTY 
IN TIIE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR TIIE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporatio~ JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S REPLY 
MEMORANDUM FILED IN SUPPORT 
OF MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
Judge Williamson 
* * * * * * 
COMES NOW the Plaintiff and hereby provides its Reply Memorandum in Support of its 
Motion for Partial Summary Judgment. 
REBUTTAL ARGUMENT 
1. Berryhill Admitted Under Oath There Was A Contact. What could be better proof of 
a parties' acknowledgment of a contract than that party's testimony under oath? 
PLAINTIFF'S REPLY MEMORANDUM FILED IN SUPPORT OF ITS MOTION FOR PARTIAL 




2 Q. Moving slightly from whatever your 
3 relationship was with Mosell Equities relative to 
4 Broadway Park, tell me what your agreement was in August 
5 of 2006 with Mosell Equities or Glenn Mosell regarding 
6 your restaurant. You testified a moment ago that he 
7 was, quote, buying into the restaurant; is that correct? 
8 A. Yes. 
9 0. Explain that transaction to me. 
10 (Berryhill] A. He was - He had been paying - There was 
11 consulting that I was doing for Polo Cove separately, of 
12 course; but we were again working out a relationship for 
13 him to be involved in Berryhill and Company. He had no 
14 goal whatsoever of being a part owner in a restaurant. 
15 However, I did not want to go into the development that 
16 started our relationship, Polo Cove, on my own. And so 
17 this was -- Over the course of time and developing our 
18 business relationship, he felt like it was a good, solid 
19 thing. I felt like it was a good, solid thing; and so 
20 we started working on it. So he started paying off part 
21 of the buy-in for Berryhill. 
22 0. What does that mean, "he started paying off 
23 part of the buy-in of Berryhill"? Put that in 
24 dollar-and-cents terms. 
25 A. Started giving me money. 
76 
1 O. So was that Mr. Mosell personally or Mosell 
2 Equities or --
3 A. Mosen Equities. 
4 0. So Mosell Equities started giving you money? 
5 A. I believe Mosen. 
6 O. So Mosell Equities started giving you money or 
7 Berryhill and Company money? 
8 A. Berryhill and Company. 
9 O. How much money did he give you? 
10 A. Four hundred thousand -Little under five; 
11 haH million. 
12 Q. When did he give you the 500? 
13 A. It was a process. 
14 Q. I'm sorry? 
15 A. It was a process. I'm not sure when it 
16 started, but it would be -- It was kind of on a --
17 wasn't all at once. 
PLAINTIFF'S REPLY MEMORANDUM FILED IN SUPPORT OF ITS MOTION FOR PARTIAL 
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18 Q. A rolling basis? 
19 A. Yeah. 
20 Q. During 2006? 
21 A. Expensive lunches. 
22 Q. And this was during 2006? 
23 A. I guess, yeah. 
24 Q. Roughly the same time you were negotiating for 
25 the purchase of the Broadway Park Shopping Center? 
77 
1 A. I don't know if it was roughly the same time, 
2 but I would say in that 2006. 
3 Q. In that time frame? 
4 A. Yeah, and some was -- There's been -- We've 
5 added to it a little bit, so that's changed a little bit 
6 in 2007. 
7 Q. So some payments continued into 2007? 
8 A. Right. 
9 Q. So what are the approximate total amounts of 
10 those payments? 















Q. For ease of discussion I'm going to call it 
500,000; but I'm noting that you said it's slightly 
under. 
A. Okay. 
O. What did Mosell Equities get in exchange for 
this half a million dollars? 
[Berryhill] A. Fifty percent of Berryhill and Company. 
0. So today Mosell Eguities owns fifty percent of 
Berryhill and Company? 
A. There's actually-- No. That paperwork is 
being drawn up. 
0. But that's your understanding? 
[Berryhill] A. Yes. 
0. So you're having somebody do the paperwork? 
78 
1 A. Yes. 
2 0. So he's -- or Mosell Eguities is going to be a 
3 fifty percent shareholder? 
4 [Berryhill] A. Yes. 
There is no issue of lack of definiteness as Berryhill argues, because he admits that 
Mosell Equities has fully performed and provided the funds for the "buy in." Berryhill then 
PLAINTIFF'S REPLY MEMORANDUM FILED IN SUPPORT OF ITS MOTION FOR PARTIAL 
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concedes all that is left is to sign the paperwork. There is no "lack of meeting of the minds," 
only Berryhill' s refusal to finalize the documents transferring the 50% ownership in Berryhill & 
Company, Inc. which Berryhill confirms under oath Mosell Equities is entitled. 
Finally, if the contract lacks "definiteness" because the parties did not specify what 
would occur if the "transition" did not occur and if there was no "meeting of the minds" as 
Berryhill claims, then Mosell Equities, because it has fully performed the contract as Berryhill 
confirms under oath, is entitled to rescission and an order directing Berryhill to immediately 
return the loaned funds. 
2. Berryhill Admitted He Breached. As Berryhill testified, Mosell fully performed and 
paid the agreed upon funds. All that was left to do was sign the appropriate legal documents 
transferring the interest in Berryhill & Company, Inc. to which Berryhill admitted Mosell 
Equities was entitled. However, Berryhill refused to sign those forms, but kept the money, a 
substantial portion of which ended up in his own pocket. 
3. The Contract Is Not Ambiguous. Very simply, the Court may rule as a matter oflaw 
that the parties intended the funds to remain a loan, unless the stated contingency, the "buy in" 
occurred, because the term "loan" has a plain and ordinary meaning. As noted in Mosell 
Equities' response to Berryhill's motion for summary judgment, while Berryhill contends that 
"loan" does not really mean "loan," he fails to provide any explanation as to what he intended if 
the loaned funds were not transitioned and the buy in was not consummated. In other words, if 
"loan" really does not mean "loan," then Mr. Berryhill, what does it mean? Berryhill appears to 
argue that he apparently just gets to keep the $400,000.00 and walk away - a ridiculous 
contention. 
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4. The Contract Was Amended Because Berryhill Confirms Under Oath It Was 
Amended. 
77 
22 O. What does that mean, "he started paying off 
23 part of the buy-in of Berryhill"? Put that in 
24 dollar-and-cents terms. 
25 A. Started giving me money. 
76 
1 O. So was that Mr. Mosell personally or Mosell 
2 Equities or --
3 A. Mosell Equities. 
4 O. So Mosell Equities started giving you money? 
5 A. I believe Mosell. 
6 O. So Mosell Equities started giving you money or 
7 Berryhill and Company money? 
8 A. Berryhill and Company. 
9 0. How much money did he give you? 
10 A. Four hundred thousand - Little under f"lve; 
11 half million. 
12 Q. When did he give you the 500? 
13 A. It was a process. 
14 Q. I'm sorry? 
15 A. It was a process. I'm not sure when it 
16 started, but it would be -- It was kind of on a --
1 7 wasn't all at once. 
18 Q. A rolling basis? 
19 A. Yeah. 
20 Q. During 2006? 
21 A. Expensive lunches. 
22 Q. And this was during 2006? 
23 A. I guess, yeah. 
24 Q. Roughly the same time you were negotiating for 
25 the purchase of the Broadway Park Shopping Center? 
77 
1 A. I don't know if it was roughly the same time, 
2 but I would say in that 2006. 
3 Q. In that time frame? 
4 A. Yeah, and some was -- There's been -- We've 
5 added to it a little bit, so that's changed a little bit 
6 in 2007. 
7 Q. So some payments continued into 2007? 
8 A. Right. 
9 Q. So what are the approximate total amounts of 
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10 those payments? 
11 A. Little under half million dollars. 
Once again, Berryhill testified under oath that Mosell Equities paid for the buy in with a 
series of checks totaling over $400,000.00. 
CONCLUSION 
Again, Mosell Equities very respectfully requests that this Court consider the facts 
presented and find and rule as follows: 
1. That Mosell Equities agreed to and did loan Berryhill & Company, Inc., in 
installments, a total of$405,000.00, beginning on June 28, 2007, and ending with the 
last loan installment on April 30, 2008. 
2. That Berryhill & Company, lnc.'s duty to repay the loan was contingent upon the 
parties subsequently agreeing to apply the loaned funds as funds for Glenn Mosell or 
Mosell Equities' buy in of Berryhill & Company, Inc., or other entity to be owned by 
the parties. 
3. That the parties never completed any anticipated buy in, so the loaned funds remained 
as an outstanding loan to Berryhill & Company, Inc. 
4. That Mosen Equities requested that Berryhill & Company, Inc. repay the loaned 
funds, and Berryhill & Company, Inc. refused. 
5. That no genuine issue of material fact exists that Berryhill & Company, Inc. has 
breached its contract with Mosen Equities, and Mosen Equities is therefore entitled to 
recover the total loaned funds of $405,000.00 plus interest accumulating according to 
Idaho Code§ 28-22-104. 
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DATED this 14th day of April, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 14th day of April 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
ERIC R. CLARK 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
-
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A.M FllpE_o '°'=~ 
~--- M. __ f'..,..,-.~--
APR 1 4 2010 
J. DAVID NAVARRO, Clerk 
By J. RANDALL 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STA TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S MOTION DISCOVERY 
PROTECTIVE ORDER 
Judge Williamson 
* * * * * * 
COMES NOW the PlaintiffMosell Equities, LLC and according to Rule 26(c), IRCP, 
and seeks a protective order preventing the Defendants from forcing Mosell Equities to provide 
responses to Defendants' discovery requests when those requests seek documents or information 
that are irrelevant to the contented issues in this litigation, when those requests seek documents 
or information that is unduly burdensome for the Plaintiff to provide, when those requests are 
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overly broad in scope, or when those requests seek documents or information that is equally 
available to the Defendants. 
Mosell Equities has filed a memorandum in support of this Motion, and hereby 
incorporates by reference the Affidavits of Glenn Mosell, with exhibits, including the deposition 
testimony of John Berryhill taken in John Berryhill, and Mosel/ Equities, L. L. C., v. Broadway 
Park, Inc., and Michael G. Matzek, Ada County Case No. CV OC 07-00987, Mosell Equities 
has filed in support of its Motion for Partial Summary Judgment and in opposition to the 
Defendants' Motion for Summary Judgment. 
Mosell Equities hereby requests oral argument. 
DATED this 14th day of April, 2010. 
CLARK & AS SOCIA TES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 14th day of April, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
ERIC R. CLARK 
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ERIC R. CLARK, Esq. 
CLARK & ASSOC IA TES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
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J. DAVID NAVAR 
By J. RANo!O, Cieri( 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STA TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR 
PROTECTIVE ORDER AND IN 
OPPOSITION TO THE 
DEFENDANTS' 
MOTION TO COMPEL 
Judge Williamson 
* * * * * * 
COMES NOW the Plaintiff and hereby provides its Memorandum in Support of its 
Motion for Discovery Protective Order and in Opposition to Defendants' Motion to Compel. 
ARGUMENT 
Through its onerous and overly broad discovery requests, the Defendants seek to 
overwhelm Plaintiff and significantly increase the cost oflitigation. The "theme" of Defendants' 
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discovery focuses on the Polo Cove project, which is irrelevant based on John Berryhill's 
testimony under oath. 
77 
16 0. What did Mosell Equities get in exchange for 
1 7 this half a million dollars? 
18 [Berryhill] A. Fifty percent of Berryhill and Company. 
19 0. So today Mosell Equities owns fifty percent of 




A. There's actually -- No. That paperwork is 
being drawn up. 
0. But that's your understanding? 
[Berryhill] A. Yes. 24 
25 O. So you're having somebody do the paperwork? 
78 
1 A. Yes. 
2 0. So he's -- or Mosell Equities is going to be a 
3 fifty percent shareholder? 
4 [Berryhill] A. Yes. 
Mosell has filed timely responses and stated appropriate objections to the Defendants' 
discovery "wild goose chase," and respectfully requests the Court sustain Mosell Equities' 
objections as stated herein and issue a Discovery Protective Order relieving Mosell Equities' of 
any duty to answer the requests, or limiting the nature and scope of the Defendants' discovery 
requests to issues relevant to this case. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 1: Please produce each and every "document," 
as defined above, consisting of records, deeds or other documents evidencing ownership of 
any real property included within the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 1: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. Additionally, the information requested 
consists of public records to which the Defendants have equal access. Without waiving this 
objection, please see documents attached as Exhibit 1. 
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DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 1 seeks documents regarding ownership of the real property included within 
the Polo Cove development. Such documents are directly relevant to Defendant's counterclaim, 
which deals in part with Plaintiff's representations of ownership. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. The documents requested are public records, equally available to the Defendants. 
2. Based on Berryhill's sworn testimony, the request is irrelevant to the case. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 2: Please produce each and every "document," 
as defined above, consisting of any agreements, contracts, letters of understanding, 
engagement letters or other documents evidencing any agreement relating to any services 
performed by any person for Glenn Mosell or Mosell Equities, LLC, or any related entity, 
regarding the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 2: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 2 seeks documents relating to any agreements with architects, vendors and 
others regarding Polo Cove. Such documents are directly relevant to the status of those people 
with whom J obn Berryhill dedicated substantial time on behalf of Polo Cove. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. Additionally, it is hard to imagine that the request could be any broader than as 
written. Now, Berryhill concedes in his argument that the purpose of this request is 
to document Berryhill's work on the Polo Cove project and to identify the "status" of 
the people Berryhill contacted. As Berryhill knows who he met with, if anyone, those 
records are equally available to Berryhill through direct request or subpoena. 
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DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 3: Please produce each and every "document," 
as defined above, that in any way concerns, refers or relates to John Berryhill or Berryhill & 
Company, Inc. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 3: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. Additionally, the requesting Defendants 
already have this information as indicated by their discovery responses to Mosell Equities' 
discovery requests. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 3 seeks documents in Plaintiff's possession, custody or control relating to 
Defendants, which is obviously calculated to lead to the discovery of admissible evidence. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Mosell Equities confirms that Berryhill already has this information and it therefore 
would be ridiculous for Mosell Equities to copy and return the very documents 
Berryhill provided through discovery. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 4: Please produce each and every "document," 
as defined above, that in any way concerns, refers to, alludes to or relates to any potential or 
actual investors regarding the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 4: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 4 seeks documents relating to investors in Polo Cove. Again, such 
documcnts refer to individuals, with some of whom John Berryhill had substantial contacts on 
behalf of Polo Cove. 
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MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. If Berryhill allegedly had "substantial contacts" with these "investors," those records 
are equally available to Berryhill through direct request or subpoena. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 5: Please produce each and every "document," 
as defined above, consisting of any written communication such as a circular, offering, or 
any other form of invitation to invest regarding the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 5: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. Additionally, the requesting Defendants 
already have this information as indicated by their discovery responses to Mosell Equities' 
discovery requests. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 5 seeks written communications in the form of an invitation to invest 
regarding Polo CQve. Such documents will include representations made by Plaintiff regarding 
Polo Cove and Defendants' involvement in the development. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. Mosell Equities responded by confirming that based on its review of its documents 
compared with the documents Berryhill produced in discovery, Berryhill possess all 
documents in Mosell Equities' possession that are responsive to this request. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 6: Please produce each and every "document," 
as defined above, that in any way concerns, refers to, alludes to or relates to any potential or 
actual vendors, hoteliers, architects, planners, marketers, or other providers of services 
regarding the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 6: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. 
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DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 6 seeks documents relating to hoteliexs, planners and other providers of 
service relating to Polo Cove, with whom John Berryhill had substantial contact. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. Berryhill concedes the request is overly broad and unduly burdensome as written 
because now he only wants documents related to anyone who Berryhill allegedly had 
contact with related to the Polo Cove project, and not all document in the world 
related to Polo Cove, as stated in the original request. 
3. If Berryhill allegedly had "substantial contacts" with these "hoteliers, planners and 
other providers of service relating to Polo Cove," those records are equally available 
to Berryhill through subpoena. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 7: Please produce each and every "document," 
as defined above, consisting of any email communication that included John Berryhill or any 
current or former employee of Berryhill & Company, Inc. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 7: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 7 seeks emails in Plaintiff's possession, custody or control that included 
John Berryhill or any employee of Berryhill & Company, Inc. Such emails are obviously 
relevant to the course of conduct between the parties. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 8: Please produce each and every "document," 
as defined above, consisting of any email communication that in any way concerned, referred 
to, alluded to or related to John Berryhill or Berryhill & Company, Inc. 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 8: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. Additionally, the request seeks information 
protected by the attorney - client privilege. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 8 seeks similar emails that related to John Berryhil~ or Berryhill & Company, 
Inc., and are relevant for the same reason. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. Berryhill confirms he is asking for the same information requested in Request No. 8. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 9: Please produce each and every "document," 
as defined above, consisting of any email communication with any potential or actual 
investors regarding the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 9: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 9 seeks emails with investors in Polo Cove, which, Jike Request No. 5, may 
well include representations regarding the project and even mention Defendants' involvement. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 10: Please produce each and every "document," as 
defined above, consisting of any email communication with any potential or actual vendors, 
hoteliers, architects, planners, marketers or other providers of services regarding the Polo 
Cove development. 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 10: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 10 specifically seeks emails similar to the request in Request No. 6. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. The request is overly broad and unduly burdensome as written. 
3. Again, if Berryhill allegedly had "substantial contacts" with these "hoteliers, planners 
and other providers of service relating to Polo Cove," those records are equally 
available to Berryhill through direct request or subpoena. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 11: Please produce each and every "document," as 
defined above, that in any way concerns, refers to, alludes to or relates to Plaza One Twenty 
One in Boise, Idaho, or its owners, landlords, agents, attorneys or other representatives. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 11: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. Mosell Equities also states that potentially 
responsive documents are not in its possession or under Mosell Equities' custody or control. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 11 seeks document.s relating to the personal guarantee executed by Plaintiff's 
sole owner and managing member on the leac;e for the Benyhill & Company, Inc., restaurant, as 
well as the Polo Cove showroom. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Berryhill concedes the request as written is overly broad, because he really only 
wants documents related to the "personal guarantee." Berryhill was the co-guarantor 
and signor on the lease in question, so Berryhill has or should have these documents 
in his possession. 
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2. Assuming the landlord or building owner has these documents, which is a good 
assumption, these documents are equally available to Berryhill. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 12: Please produce each and every "document," as 
defined above, that in any way concerns, refers to, alludes to or relates to Broadway Park, 
Inc., or its owners, landlords, agents, attorneys or other representatives. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 12: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. Mosell Equities also states that potentially 
responsive documents are not in its possession or under Mosell Equities' custody or control. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 12 seeks documents in Plaintiff's possession. custody or control relating to 
the former site of the Berryhill & Company, Inc., restaurant. These documents are relevant, inter 
alia, to Defendants' contention that Plaintiff's owner was involved with Defendants in a 
relationship much different th.an a lender-borrower relationship. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. The request is overly broad and unduly burdensome as written. Berryhill has equal 
contact and accessibility to "Broadway Park, Inc., or its owners, landlords, agents, 
attorneys or other representatives," and can obtain any of the requested information 
through direct request or subpoena. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 13: Please produce each and every "document," as 
defined above, that in any way concerns, refers to, alludes to or relates to the litigation 
captioned John Berryhill, an individual, and Mosell Equities, L.L.C., an Idaho limited 
liability company, Case No. CV OC 07-00987, in the Fourth Judicial District of the State of 
Idaho, in and for the County of Ada. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 13: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. Mosell Equities also states that potentially 
responsive documents are not in its possession or under Mosell Equities' custody or control. 
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Further, as Berryhill was a party to that case, he should have all of the requested documents 
in his possession. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 13 seeks documents in Plaintiffs possession, custody or control relating to 
the former site of the Berryhill & Company. Inc., restamant and the lawsuit urged by Plaintiff's 
owner and managing member regarding that site. 
MOSELL EQIDTIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. The request is overly broad and unduly burdensome as written. Berryhill has equal 
contact and accessibility to this information as he was a co-plaintiff in the Broadway 
Park case. The information requested is therefore available to Berryhill through 
direct request or subpoena. 
DISCOVERY REQUEST AND MOSELL EQIDTIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 14: Please produce each and every "document," as 
defined above, that consists of a resume or curriculum vitae for Glenn Mosell over the last 
five ( 5) years. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 14: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 14 seeks any rcswne or c.-v. for Glenn MoselJ over the last five (5) years, 
which is directly relevant to his right to rely on any alleged misrepresentation made by John 
Berryhill. 
MOSELL EQIDTIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. Mosell's credentials were discussed at length during his deposition in the Broadway 
Park case, which Berryhill attended. Additionally, based on Berryhill's motion for 
summary judgment, Berryhill has a copy ofMosell's deposition transcript. 
3. Mosell has no duty to create the requested resume. 
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DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 15: Please produce each and every "document," as 
defined above, consisting of any written statement of any witness regarding the matters set 
forth in Plaintiffs Amended Complaint. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 15: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. Without waiving these objections, and 
assuming that John Berryhill is a witness, see Document Nos. B&Co000358-359, 365-366, 
and 462. Also see Amended Complaint, Exhibits A & D. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 15 seeks written statements of any witness regarding the matters set forth in 
Plaintiff's Amended Complaint. As throughout its response, the objection on the basis of 
relevancy is unfounded. 
MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Mosell Equities has provided the requested information. 
DISCOVERY REQUEST AND MOSELL EQUITIES' RESPONSE WITH OBJECTIONS. 
REQUEST FOR PRODUCTION NO. 18: Please produce each and every "document," as 
defined above, consisting of costs, invoices, billings or other statements of account relating to 
the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 18: OBJECTION. Mosell Equities 
objects to this request as it is not relevant to the subject matter involved in the pending 
action, is vague, is overly broad, is unduly burdensome, and is not reasonably calculated to 
lead to the discovery of admissible evidence. 
DEFENDANTS' ARGUMENT IN SUPPORT OF MOTION TO COMPEL. 
Request No. 18 seeks documents consisting of billings or invoices relating to the Polo 
Cove development. Such documents are directly relevant to the level of involvement claimed by 
Defendants in the Polo Cove development. for such documents could well document time spent 
with Mr. Berryhill on behalf of Polo Cove. 
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MOSELL EQUITIES' ARGUMENT IN SUPPORT OF PROTECTIVE ORDER AND IN 
RESPONSE TO MOTION TO COMPEL. 
1. Based on Berryhill's sworn testimony, the request is irrelevant to this case. 
2. Again, Berryhill concedes this request is overly broad because he really wants only 
document that he contends would corroborate his involvement in the project. As 
Berryhill has that knowledge - he knows what when and who he met with, if anyone, 
that information is available from that person or entity through request or subpoena. 
CONCLUSION 
Mosell Equities respectfully requests that the Court SUSTAIN its objections to the 
requested discovery. As argued, either the requests are irrelevant based on Berryhill's sworn 
testimony that the contact, loan and "buy it" at issue in this case has no relationship to the Polo 
Cove project. 
Additionally, Mosell Equities has no duty to obtain and produce documents that are 
equally available to Berryhill through direct request or subpoena. Mosell Equities is therefore 
entitled to a Discovery Protective Order. 
RESPECTFULLY SUBMITTED this 14th day of April, 2010. 
CLARK & AS SOCIA TES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
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121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
ERIC R. CLARK 
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DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH ruDICIAL DISTRICT OF THE ST ATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S MOTION TO STRIKE 
THE AFFIDAVIT OF JOHN E. 
BERRYHILL III IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
Judge Williamson 
* * * * * * 
COMES NOW the PlaintiffMosell Equities, LLC and according to Rule 
56(g), IRCP, and hereby moves for an order striking the Affidavit John E. Berryhill, III he filed 
in opposition to Plaintiff's Motion for Partial Summary Judgment. Berryhill's affidavit 
testimony directly contradicts his prior deposition testimony and therefore the Court may 
disregard Berryhill' s affidavit, filed in an attempt to avoid summary judgment, as a "sham." 
PLAINTIFF'S MOTION TO STRIKE THE AFFIDAVIT OF JOHN E. BERRYHILL ID IN 




The Plaintiff has filed a memorandum in support of this motion and hereby incorporates 
by reference the Affidavits of Glenn Mosell, with exhibits, including Berryhill's Deposition 
testimony taken in John Berryhill, and Mose/I Equities, LLC., v. Broadway Park, Inc., and Michael G. 
Matzek, Ada County Case No. CV OC 07-00987. 
The Plaintiff hereby requests oral argument. 
DATED this 14th day of April, 2010. 
CLARK & AS SOCIA TES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
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I HEREBY CERTIFY that on the 14th day of April, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
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P.O. Box 2504 
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Idaho State Bar No. 4697 
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DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE ST A TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S MEMORANDUM IN 
SUPPORT OF ITS MOTION TO 
STRIKE THE AFFIDAVIT OF JOHN 
E. BERRYHILL III FILED IN 
OPPOSITION TO PLAINTIFF'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
Judge Williamson 
* * * * * * 
COMES NOW the Plaintiff and hereby provides its Reply Memorandum in Support of its 
Motion for Partial Summary Judgment. 
PLAINTIFF'S MEMORANDUM IN SUPPORT OF ITS OBJECTIONS AND MOTION TO STRIKE TIIB AFFIDAVIT OF JOHN E. 




The Defendants have filed the affidavit of John Berryhill in opposition to the Plaintiffs' 
Motion for Partial Summary Judgment, which the Plaintiff contends contains testimony that is 
subject to evidentiary objections or directly contradicts Berryhill's testimony given under oath in 
John Berryhill, and Mosel/ Equities, LLC., v. Broadway Park, Inc., and Michael G. Matzek, Ada County 
Case No. CV OC 07-00987. 
In Tolmie Farms, Inc. v. JR. Simplot Company, 124 Idaho 607,862 P.2d 299 (1993), the 
Idaho Supreme Court recognized that a court, considering summary judgment, may disregard 
deposition testimony if the Court finds that testimony offered to create a genuine issue of 
material fact is contradicted by the affiant's previous testimony. The Tolmie Farms Court stated 
the "purpose of summary judgment is served by a rule that prevents a party from creating sham 
issues by offering contradictory testimony, .... " Tolmie Farms, Inc. v. JR. Simplot Company, 
124 Idaho at 610. 
BERRYHILL NOW: 
2. Prior to June 28, 2007, Glenn Mosell paid me individually as a consultant for the 
proposed development at Polo Cove. Simultaneously, we were planning on joining together 
to develop a hotel, restaurant, winery and other resort amenities at the Polo Cove site. The 
consulting fees storu,ed when Mosell assured me that. as his Partner in Polo Cove. the return 
would be much greater than mere consulting fees. 
BERRYHILL JANUARY 2008 - UNDER OATH 
The consulting fees stopped because Berryhill was not working on the Polo Cove project 
as he admits under oath. 
Page 228 
14 [By Mr. Roe] So getting back to the question, in that 
15 second paragraph under "Project Schedule," it says, 
16 quote: "Construction of the hotel, restaurant, and 
1 7 education and conference center is expected to begin in 
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18 the third quarter of2008." Closed quote. 
19 Do you see that? 
20 A. I do see that. 
21 Q. Are you still on that schedule? 
22 A. We are not on that schedule. 
23 Q. Do you know what the new schedule is? 
24 A. Schedule has been pushed back. 
25 Q. Why has it been pushed back? 
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1 A. That would be a better question for my 
2 partner. 
3 Q. Do you know why it's been pushed back? 
4 A. It would just be a better question for my --
5 Q. Mr. Berryhill, answer the question. Do you 
6 know why it's been pushed back? 
7 [Berryhill) A. I've been in focus on opening a new 
8 restaurant, so I've pushed back from focusing on Polo 
9 Cove. For the last six months I haven't even been going 
10 to the Polo Cove meetings because - And I'm -- and I'm 
11 an important part of Polo Cove. But I've had a 
12 different focus; to make a restaurant successful in a 
13 new location. So any answer that I'm going to give in 
14 relation to a recent time line, who's coming in, the 
15 changes, et cetera, might steer you from the closest 
16 truth or the truth that you would get much better from 
17 my partner, Glenn Mosell, who you are deposing next 
18 week. 
19 Q. Thank you. Why has the schedule been pushed 
20 back, if you know? 
21 A. I don't know. 
22 Q. Thank you. 
BERRYHILL NOW: 
3. The funds provided on June 28, 2007, and set forth in Exhibit 1 to the Amended 
Complaint, were part of our effort to promote and develop Polo Cove by moving the 
restaurant operated by Berryhill & Company, Inc., downtown into a more prominent 
location. The funds were called a "loan," because Glenn told me "we have to call them 
something." The intent, however, was that they "will transitioned into part of Glenn's 
'buy-in' ofMoberry Venture Corp., Inc.," as the handwritten note stated. The new entity 
was to own not just the Berryhill & Company, Inc., restaurant(s), but also have an 
ownership interest in Polo Cove. 
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BERRYHILL JANUARY 2008 - UNDER OATH 
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Q. What did Mosell Equities get in exchange for 
I 7 this half a million dollars? 
-
18 [Berryhill] A. Fifty percent of Berryhill and Company. 
19 Q. So today Mosell Equities owns fifty percent of 
20 Berryhill and Company? 
21 A. There's actually - No. That paperwork is 
22 being drawn up. 
23 Q. But that's your understanding? 
24 [Berryhill] A. Yes. 
BERRYHILL NOW: 
4. Contrary to Glenn Mosell's assertion in paragraph 6 of the Affidavit of Glenn E. 
Mosell of March 22, 2010 ("the Mosell Affidavit"), our discussions were not about Mosell or 
Mosell Equities acquiring solely an interest in the restaurant operated by Berryhill & 
Company, Inc. Rather, the discussions were continually part of our mutual efforts to realize 
the entire Polo Cove development. 
BERRYHILL JANUARY 2008 - UNDER OATH 
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16 Q. What did Mosell Equities get in exchange for 
17 this half a million dollars? 
18 [Berryhill] A. Fifty percent of Berryhill and Company. 
19 Q. So today Mosell Equities owns fifty percent of 
20 Berryhill and Company? 
21 A. There's actually -- No. That paperwork is 
22 being drawn up. 
23 Q. But that's your understanding? 
24 [Berryhill] A. Yes. 
BERRYHILL NOW: 
6. One of the reasons that the documents prepared by Kim Gourley and Victoria 
Meier were not signed was that they dealt only with ownership of an entity to own the 
Berryhill & Company, Inc., restaurant. Glenn Mosell had continually assured me that 
Berryhill & Company, Inc., would obtain an interest in the Polo Cove development, as he 
confirmed in his deposition of February 5, 2008. 
BERRYHILL JANUARY 2008 - UNDER OATH 
Page 75 
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And: 
2 Q. Moving slightly from whatever your 
3 relationship was with Mosell Equities relative to 
4 Broadway Park, tell me what your agreement was in August 
5 of 2006 with Mosell Equities or Glenn Mosell regarding 
6 your restaurant. You testified a moment ago that he 
7 was, quote, buying into the restaurant; is that correct? 
8 A. Yes. 
9 0. Explain that transaction to me. 
10 [Berryhill] A. He was - He had been paying - There was 
11 consulting that I was doing for Polo Cove separately, of 
12 course; but we were again working out a relationship for 
13 him to be involved in Berryhill and Company. He had no 
14 goal whatsoever of being a part owner in a restaurant. 
15 However, I did not want to go into the development that 
16 started our relationship, Polo Cove, on my own. And so 
17 this was -- Over the course of time and developing our 
18 business relationship, he felt like it was a good, solid 
19 thing. I felt like it was a good, solid thing; and so 
20 we started working on it. So he started paying off part 
21 of the buy-in for Berryhill. 
22 0. What does that mean, "he started paying off 
23 part of the buy-in of Berryhill"? Put that in 
24 dollar-and-cents terms. 
25 A. Started giving me money. 
77 
16 0. What did Mosell Equities get in exchange for 
1 7 this half a million dollars? 
18 [Berryhill] A. Fifty percent of Berryhill and Company. 
19 0. So today Mosell Equities owns fifty percent of 






A. There's actually - No. That paperwork is 
being drawn up. 
0. But that's your understanding? 
[Berryhill] A. Yes. 
0. So you're having somebody do the paperwork? 
78 
1 A. Yes. 
2 0. So he's -- or Mosell Equities is going to be a 
3 fifty percent shareholder? 
4 [Berryhill] A. Yes. 
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CONCLUSION 
The Court should disregard Berryhill' s testimony as it clearly contradicts his previous 
testimony under oath and appears to have been filed for the singular purpose of avoiding 
summary judgment. 
DATED this 14th day of April, 2010. 
CLARK & AS SOCIA TES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 14th day of April, 2010, 1 served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
ERIC R. CLARK 
PLAINTIFF'S MEMORANDUM IN SUPPORT OF ITS OBJECTIONS AND MOTION TO STRIKE 1HE AFFIDAVIT OF JOHN E. 
BERRYHILL III FILED IN OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUOOMENT- 6 
000702
-ORIGINAL 
DANIEL E. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@twplegal.com 
Attorneys for Defendants 
t=====~F~ILE_Dn'M r't~l'-175--= 
APR 1 4 2010 
J. DAVID NAVARRO, Clerk 
By J. RANDALL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 






BERRYIDLL & COMPANY, INC., an Idaho ) 
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REPLY BRIEF IN SUPPORT 
OF DEFENDANTS' MOTION 
FORSUMMARYJUDGMENT 
Defendants Berryhill & Company, Inc., and John E. Berryhill Ill, by and through their 
counsel of record, hereby provide their Reply Brief in Support of Defendants' Motion for 
Summary Judgment. 
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ARGUMENT 
I. DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON THE 
FRAUD CLAIM. 
A. Plaintiff identifies no actionable false statement. 
As this Court has previously held regarding fraud, 
The 'party alleging fraud must support the existence of each of the elements of the 
cause of action for fraud by pleading with particularity the factual circumstances 
constituting fraud.' . . . This includes the actual statements or representations 
allegedly made, what made those statements false, and when and why they were 
made. . . A claimant cannot satisfy the pleading requirements of Rule 9(b) by 
merely reciting the elements of a prima facie case for fraud. 1 
( citations omitted) 
Although this Court found that Plaintiff stated a claim for purposes of a motion to dismiss, 
Plaintiff fails to meet its burden of demonstrating a triable issue on its fraud claim. 2 Realizing 
that there is no false statement in Exhibit A to the Amended Complaint, Plaintiff continues to 
rewrite the language of the handwritten note. The handwritten note clearly says that the copied 
check "is a loan" that "will be transitioned" into Glenn Mosell's buy-in of another entity. 
Plaintiff transmogrifies this language into "if the parties could not reach an agreement about the 
Memorandum Decision and Order Regarding Defendants' Second Motion to 
Dismiss and Motion to Strike Three Day Notice of Intent to Take Default, filed December 4, 
2009, p. 5. 
2 Although Plaintiff pied only one allegedly false representation - that the funds at 
issue were a "loan" - Plaintiff now attempts to add a second representation - that Plaintiff would 
receive an ownership interest in a company that owned the Berryhill & Company, Inc., 
restaurant. Defendants do not address this second alleged misrepresentation. given that Plaintiff 
failed to meet the heightened pleading requirement of Rule 9(b) as to this allegation, since it was 
not pied at all. Plaintiffs attempt to add it now in a brief is ineffective and improper. 
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"buy in," the funds Mosell Equities provided would constitute a "loan" to Berryhill & Company, 
Inc."3 Or elsewhere, Plaintiff rewrites the note to say "the funds Mosell Equities provided would 
remain a 'loan' pending Mosell Equities' ultimate 'buy in"' (Plaintiff's Response: 16). 
Plaintiff has not identified, because it cannot, an actual representation made by John 
Berryhill that is false. The actual language of the handwritten note is silent as to what occurs if 
the anticipated "transition" never occurs. 
B. Fraud cannot be based simply on an alleged breach of a promise. 
In response to Defendants' arguments that promissory statements cannot serve as the 
basis for a fraud claim, Plaintiff simply ducks. In three sentences, Plaintiff ultimately states that 
Defendants fail "to present or identify any facts to support [their] claim so no burden shifts to 
Mosell Equities to respond" (Plaintiff's Response, p. 18). Here, as elsewhere, Plaintiff 
misidentifies its burden. If a party moving for summary judgment "fails to challenge an element 
or fails to present evidence establishing the absence of a genuine issue of material fact on that 
element," only then is the non-moving party not required to respond with supporting evidence. 
Smith v. Meridian Joint Sch. Dist. No. 2, 128 Idaho 714, 719 (1996) (emphasis added). Where, 
as here, Defendants have challenged an element - that the alleged fraudulent statement is really 
at most a promise to perform in the future and not a "statement or a representation of fact" - then 
the burden does shift. And, Plaintiff has failed entirely to sustain its burden of showing a 
genuine issue of material fact as to the first element of fraud. 
3 Plaintiff's Response to Defendants' Motion for Summary Judgment, p. 16. 
Subsequent references to this filing are cited to "Plaintiff's Response," by page number. 
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C. Plaintiff has come forward with no evidence of a present intention not 
to perform. 
As Defendants pointed out in their original Memorandum, fraud in the inducement 
requires a showing that representations were made without intending to honor them. In response, 
Plaintiff argues, in sum, that it stated a claim (Plaintiff's Response: 19). Elsewhere, Plaintiff 
attempts to rely on a 2009 letter of Defendants' counsel written in response to a settlement 
demand4 and states that, "[b ]ased on William's [sic] letter," Plaintiff "is entitled to the reasonable 
inference that although Berryhill identified the funds as a 'loan' pending consummation of the 
business relationship in order to entice Mosell to give him money, Berryhill never intended to 
honor the loan and repay Mosell Equities if the business relationship was not finalized" 
(Plaintiff's Response: 18) (emphasis in original). Such an inference is hardly reasonable, given 
that the letter of counsel is written long after the fact in response to a settlement demand 
regarding the parties' legal positions. It is not evidence of John Berryhill's then current intent 
when the handwritten note, Exhibit A, was made. 
D. Plaintiff cannot sustain its burden of showing a right to rely. 
In response to Defendants' contention that, even if it could show an actionable 
misrepresentation of fact, Plaintiff had no right to rely on the vague, handwritten note, Plaintiff 
states that Mosell wrote "loan" on each of the checks (Plaintiff's Response: 20), checked the 
accounting for the checks (Plaintiff's Response: 21) and also relied on some financials and 
4 Exhibit 10 to the Affidavit of Glenn E. Mosell of March 22, 2010. This Exhibit is 
the subject of Defendants' Motion to Strike and is not admissible evidence. 
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projections allegedly supplied by John Berryhill (Plaintiff's Response: 21). All of these matters 
are, however, beside the point. The actual point is that, to satisfy the burden of showing 
justifiable reliance on an alleged misrepresentation, Plaintiff must demonstrate that, despite its 
owner's experience as a sophisticated businessman, he could reasonably rely on vague assertions 
in the handwritten note, rather than insist on a more detailed documentation of the parties' real 
intent. Plaintiff points to nothing justifying Glenn Mosell' s reliance on any alleged 
misrepresentation in Exhibit A. 
II. DEFENDANT BERRYIDLL & COMPANY, INC., IS ENTITLED TO 
SUMMARY JUDGMENT ON THE CONTRACT CLAIM. 
Plaintiff responds to Defendants' argument that it can show no breach of any written 
contract by arguing that it is somehow Defendants' obligation on summary judgment to describe 
the precise legal relationship created by the parties (Plaintiff's Response: 22). Such is simply not 
Defendants' burden. Rather, Defendants' sole obligation is to demonstrate the absence of a 
genuine issue of material fact as to the claim stated by Plaintiff. Defendants have satisfied that 
burden by showing that Defendant Berryhill & Company, Inc., did not violate the handwritten 
note, even if it could be considered a bona fide contract. Plaintiff continues to insist that the 
handwritten note means something more than what it says, but the fact remains that the note is 
silent as to the parties' intent should the "transition" not occur. Plaintiff continues to argue as if 
the handwritten note said "if" the monies are transitioned, as in the subjunctive. The actual 
writing says they "will" be transitioned, thus making Plaintiff's Easter egg analogy unavailing. 
Here, Plaintiff again demonstrates how this is not a breach of contract case. It continues 
to rely on alleged facts beyond the four comers of the agreement attempting to justify its 
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expansion of the handwritten note to say things it does not say. That is simply not how actual 
breach of contract claims are pursued and proven. Plaintiff is unable to demonstrate a breach on 
the part of Berryhill & Company, Inc., of any actually written covenant. 
III. DEFENDANT BERRYHILL & COMP ANY, INC., IS ENTITLED TO 
SUMMARY JUDGMENT ON THE IMPLIED-IN-FACT CONTRACT 
CLAIM. 
The implied-in-fact contract theory does not allow Plaintiff to remake the parties' intent 
to suit its current purposes. As pointed out by Defendants, the implied-in-fact contract is still 
"grounded in" the parties' intent and actual understanding. Fox v. Mt. W Elec., 137 Idaho 703, 
708 (2002). Count Two of Plaintiff's Amended Complaint pleads quite specifically that 
Defendant Berryhill & Company, Inc., requested that Plaintiff loan money and Defendant 
"promised to repay the loan" (Amended Complaint: 'II 21). Plaintiff performed and loaned money 
(Amended Complaint: <J[ 22) and Defendant continues to refuse to repay the loan (Amended 
Complaint: 'II 23).5 
At no point does Plaintiff counter Defendants' argument regarding the earlier deposition 
testimony of Glenn Mosell that the "loan" was only an "interim substitute"6 and that the parties' 
intent was that Berryhill participate in Polo Cove profits beyond daily restaurant operation 
(Mosell: 41-43). The undisputed facts, as admitted by Glenn Mosell himself, demonstrate that 
5 Plaintiff's Amended Complaint makes no mention in Count Two of any alleged 
agreement for Plaintiff to have purchased 50% of Berryhill & Company, Inc., and therefore 
Defendants do not address this side issue. 
6 Deposition of Glenn E. Mosell of February 5, 2008, p. 44, found as Exhibit A to 
the Affidavit of Daniel E. Williams Re: Defendants' Motion for Summary Judgment filed March 
22, 2010. Subsequent references to this deposition are cited to "Mosell" by page number. 
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the parties' efforts regarding Polo Cove and Berryhill were "all blended." The funds at issue 
were necessarily going to be "transitioned." No simple lender-borrower relationship was created 
by the handwritten note or by the conduct of the parties. 
IV. DEFENDANT BERRYHILL & COMPANY, INC., IS ENTITLED TO 
SUMMARY JUDGMENT ON THE UNJUST ENRICHMENT CLAIM. 
Despite the rulings of this Court, Plaintiff still pretends that it has a claim against John 
Berryhill individually on Count Three of the Amended Complaint. It does not. This Court ruled 
that the unjust enrichment theory was stated solely against Defendant Berryhill & Company, Inc., 
in its Memorandum Decision and Order on Defendant's Motion to Dismiss filed July 28, 2009. 
The Court again rejected Plaintiff's attempts to impose individual liability in its Memorandum 
Decision and Order of December 4, 2009. Thus, Defendant Berryhill & Company, Inc., 
addresses only this count as stated against itself. 
As Defendant previously demonstrated, unjust enrichment requires a showing of more 
than the mere fact that one party has benefitted from the other. It must be shown that a party was 
unjustly enriched in the sense that the term "unjustly" means illegally or unlawfully. Plaintiff has 
not come forward with a single fact indicating that such an actual inequity would occur in this 
case, as in King v. Lang, 136 Idaho 905, 910 (2002). Upon summary judgment, it is incumbent 
on the Plaintiff to demonstrate what kind of inequitable circumstances would require Defendant 
to disgorge the funds advanced by Plaintiff pursuant to its own failure to present a contract 
adequately describing the parties' intent prior to advancing those funds. 
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V. DEFENDANT BERRYHILL & COMPANY, INC., IS ENTITLED TO 
SUMMARY JUDGMENT ON THE CONVERSION CLAIM. 
Again, Plaintiff fails to comprehend its burden on summary judgment. Plaintiff has failed 
to identify in pleadings the specific property it contends has been converted by Defendant beyond 
the same property forming the subject of its breach of contract theory. Defendant pointed out in 
its original submission that Plaintiff will not be able to identify any such property and show how 
its ownership arose and why its rights are superior to Defendant's. In response, Plaintiff simply 
ducks again, contending that somehow Defendant should be required to identify the unspecified 
property and negate Plaintiff's conclusory claim before Plaintiff deigns to respond. Such a 
response is entirely without merit and summary judgment must issue on Count Four. 
CONCLUSION 
For all the foregoing reasons, Defendants respectfully request that the Court enter 
summary judgment on all ~laintiff' s remaining counts. 
rU ~ 
DATED this l..]_ day of April, 2010. 
THOMAS, WILLIAMS & PARK, LL 
Daniel E. Williams 
Attorney for Defendants 
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DEFENDANTS' MOTION 
TO STRIKE 
Defendants Berryhill & Company, Inc., and John E. Berryhill III, by and through their 
counsel of record, pursuant to I.RE. 402 and 408, hereby move the Court for its Order striking 
Exhibit 10 to the Affidavit of Glenn E. Mosell of March 22, 2010, and references to that Exhibit 
relied upon in Plaintiff's motion for partial summary judgment, Plaintiff's response to 
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Defendants' motion for summary judgment and Plaintiff's motion to amend to include punitive 
damages. 
DATED this .l1 :.;:f April, 2010. 
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Daniel E. Williams 
Attorney for Defendants 
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Defendants Berryhill & Company, Inc., and John E. Berryhill III, by and through their 
counsel of record, pursuant to I.RE. 402 and 408, hereby provide their Memorandum in Support 
of Motion to Strike regarding Exhibit 10 to the Affidavit of Glenn E. Mosell of March 22, 2010 
("Exhibit 10"). 






Pursuant to I.R.E. 402 and 408, Plaintiff may not introduce the 
correspondence of counsel in an attempt to prove liability. 
Rule 408 of the Idaho Rules of Evidence prohibits, inter alia, statements made in the 
context of "negotiations." Rule 401 is the basic relevancy rule. Exhibit 10, by its own terms, 
indicates that it is made in response to a demand letter by a former counsel to Plaintiff or 
Plaintiff's owner, which is Exhibit 9 to the same Affidavit. Such letters outlining the positions of 
the parties are simply not admissible to prove liability. In Millenkamp v. Davisco Foods lnt'l, 
Inc., 562 F.3d 971, 978 (9th Cir. 2009), the Ninth Circuit ruled that the district court erred in 
admitting into evidence the defendant's response to the plaintiff's initial settlement demand. 
While the letter at issue may be correspondence "showing liability, it is not admissible for that 
purpose." 562 F.3d at 980. The Ninth Circuit also ruled that the defendant's response to the 
settlement demand was not relevant. It had no tendency to make any fact of consequence any 
more or less probable than it would be without the evidence. Ibid. 
Similarly, in this case, Exhibit 10 sets forth nothing but the litigation position of 
Defendants in response to a settlement demand made on behalf of Plaintiff. It contains no 
evidence making any fact more or less probable, but merely states the position of Defendants in 
response to initiation of negotiations. Based on both Rule 408 and Rule 401, it is not admissible. 
2. Plaintiff's attempt to authenticate Exhibit 10 is flawed. 
Plaintiff's sole attempt to authenticate Exhibit 10 is a statement by Glenn Mosen that "a 
true and correct copy of this letter is attached as Exhibit 10" (Affidavit of Glenn E. Mosen, <J[ 54, 
p. 11 ). Mosen is not the addressee of Exhibit 10, nor does he claim to be the custodian of 
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records for his former counsel, which seems doubtful. He is in no way qualified to authenticate 
Exhibit 10. ~ 
DA TED this !i .;::pril, 2010. 
ROMAS, WILLIAMS & PARK, LLP 
Daniel E. Williams 
Attorney for Defendants 
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) ________________ ) 
Defendants Berryhill & Company, fuc., and John E. Berryhill III, by and through their 
counsel of record, pursuant to Idaho Code § 6-1604, hereby respond to Plaintiff's Motion to 
Amend Complaint to fuclude a Claim for Punitive Damages. 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO 




Plaintiff Mosell Equities, LLC, has filed a motion to amend to include punitive damages 
("motion to amend") based on its breach of contract claim against Defendant Berryhill & 
Company, Inc., and fraud claim against Defendants Berryhill & Company, Inc., and John 
Berryhill individually. 1 Because Plaintiff has not alleged and cannot establish a likelihood of 
proving facts at trial sufficient to support an award of punitive damages, this Court must deny 
Plaintiff's motion to amend. 
ARGUMENT 
1. An award of punitive damages is a rare and exceptional remedy under Idaho 
law. 
According to the most recent authority from the Idaho Supreme Court, punitive damages 
under LC.§ 6-1604 are an exceptional remedy: 
To recover punitive damages, 'the claimant must prove, by clear and convincing 
evidence, oppressive, fraudulent, malicious or outrageous conduct by the party 
against whom the claim for punitive damages is asserted.' Idaho Code § 6-
1604( 1 ). 'Punitive damages are not favored in the law and should be awarded in 
only the most unusual and compelling circumstances.' Seiniger Law Office, P.A. 
v. North Pacific Ins. Co., 145 Idaho 241,249, 178 P.3d 606, 614 (2008). A claim 
for punitive damages cannot be asserted in the claimant's pleading without the 
approval of the trial court. The claimant must make a pretrial motion, and, after a 
hearing, the trial court must conclude that the claimant has established a 
reasonable likelihood of proving facts sufficient to support an award of punitive 
damages. LC. § 6-1604(2). 
( emphasis added) 
St. Alphonsus Diversified Care, Inc. v. MRI Assocs., LLP, 224 P.3d 1068, 1088 (2009). 
These claims are the subject of Defendants' pending motion for summary 
judgment, disposition of which may well moot the present motion to amend. 
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Although punitive damages are available in Idaho in a breach of contract case, the Idaho 
Supreme Court has made clear that this fact does not alter the exceptional nature of this particular 
remedy. In Linscott v. Rainier Nat'! Life Ins. Co., 100 Idaho 854,857,606 P.2d 958,962 (1980), 
the Supreme Court emphasized that its decision to allow punitive damages in a contract case did 
not change the fact that they "are not a favorite of the law, and the power to give such damages 
should be exercised with caution and within the narrowest limits." Further, the Court explained: 
By the way of a caveat to this opinion, it must be pointed out that nothing herein 
is to be construed as in any way approving the awarding of punitive damages in an 
ordinary breach of contract case. Punitive damages may only be considered in 
those cases where there has been alleged in the pleadings and proof of conduct by 
one party involving some element of outrage similar to that usually found in the 
commission of crimes or torts done intentionally or with reckless indifference to 
the rights of the other party (E.g. fraud) or with an evil motive, (E.g. to vex, 
harass, annoy, injure or oppress) in conscious disregard of the rights of the injured 
person. 
100 Idaho at 861, 606 P .2d at 965. 
For example, a defendant can intentionally and willfully breach a contract and still not 
have the requisite state of mind or motive to support a claim for punitive damages. General Auto 
Parts Co. v. Genuine Parts Co., 132 ldaho 849,853,979 P.2d 1207, 1211 (upholding the trial 
court's denial of a motion to amend to add a prayer for punitive damages where the trial court 
found evidence sufficient for the jury to conclude that defendant intentionally and willfully 
breached an exclusivity contract with plaintiff, but insufficient to show a reasonable likelihood of 
establishing at trial that defendant's conduct was malicious or oppressive). 
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In Cheney v. Palos Verdes Inv. Corp., 104 Idaho 897,905,665 P.2d 661,669 (1983), 
quoted in Vendelin v. Costco Wholesale Corp., 140 Idaho 416,424 (2004), the Idaho Supreme 
Court again described the unusual circumstances under which punitive damages would be 
upheld: 
An award of punitive damages will be sustained on appeal only when it is shown 
that the defendant acted in a manner that was "an extreme deviation from 
reasonable standards of conduct, and that the act was preformed by the defendant 
with an understanding of or disregard for its likely consequences." The 
justification for punitive damages must be that the defendant acted with an 
extremely harmful state of mind, whether that be termed "malice, oppression, 
fraud or gross negligence"; "malice, oppression, wantonness"; or simply 
"deliberate or willful." 
( emphasis added) 
A trial court's determination that a plaintiff is not entitled to amend the complaint to 
claim punitive damages is reviewed for abuse of discretion. St. Alphonsus Diversified Care, Inc. 
v. MRI Assocs., LLP, 224 P.3d 1068, 1088 (2009). 
2. Plaintiff's allegations and proof do not support an award of punitive 
damages. 
A. Fraud. 
In its submission in support of its motion to amend, Plaintiff continues to fail to 
demonstrate what statement or representation of fact allegedly made by John Berryhill was false. 
Neither does Plaintiff show how there is any fraud apart and separate from its alleged breach of a 
written contract for failure to repay the funds at issue. Finally, Plaintiff continues to submit 
exactly no evidence even hinting that John Berryhill had a "preformed" intention of not carrying 
out the project at issue, as required in Vendelin, supra. Instead, Plaintiff again points only to a 
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letter drafted long after the fact by Defendants' counsel responding to a demand from Plaintiff's 
first counsel. Such a statement of legal position in no way sustains Plaintiff's burden.2 Plaintiff 
simply has a complete failure of allegation and proof to sustain any claim for punitive damages. 
B. Breach of Contract. 
Similarly, in its submission, Plaintiff points to nothing that makes the alleged conduct of 
Berryhill & Company, Inc., in failing to repay the putative "loan" different or worse than a 
garden-variety breach of contract. Again, it points to no evidence of any "preformed" intention 
not to pay. Plaintiff attempts to find support by citing Myers v. Workmen's Auto Ins. Co., 140 
Idaho 495, 95 P.3d 977 (2004). In Myers, however, the insurance company defendant had failed 
to settle or defend a case against its insured, allowing a default judgment to be entered against its 
insured. A third party's collection efforts then resulted in a five-month suspension of its 
insured' s driving privileges. The insurance company continued to delay despite the advice of the 
attorneys it finally hired to represent its insured. The Court concluded that a jury could find in 
that case an "extreme deviation" from reasonable standards of conduct expected in the insurance 
setting. 140 Idaho at 503. 
Such is hardly the case here. Nothing in the alleged "contract," or in the earlier testimony 
of John Berryhill contradicts the defense of Defendant Berryhill & Company, Inc., in this case -
namely, that the funds provided by Plaintiff were part of a larger agreement by the parties to 
pursue the Polo Cove development together. Even Plaintiff's own tortured and unsupported view 
of the facts fails to demonstrate a reasonable likelihood of proving an extreme deviation or 
2 Plaintiff's repeated attempts to rely on counsel's letter, especially as evidence, are 
improper, as set forth in Defendants' Motion to Strike, filed concurrently. 
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malicious or oppressive conduct. Simply labeling unspecified acts as "malicious, oppressive, or 
outrageous" does not make them so. 
CONCLUSION 
For all the foregoing reasons, Defendants respectfully request that the Court deny 
Plaintiff's motion to amend complaint to add a claim for punitive damages. 
DATED this Ji ~f April, 2010. 
THOMAS, WILLIAMS & PARK, LLP 
CJ 
Daniel E. Williams 
Attorney for Defendants 
CERTIFfATE OF SERVICE 
I hereby certify that on this il ~f April, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
~via Facsimile: 939-7136 
~ Via U.S. Mail 
Daniel E. Williams 
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P.O. Box 2504 
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Idaho State Bar No. 4697 
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BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
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Case No. CV OC 0909974 
PLAINTIFF'S MEMORANDUM 
FILED IN OPPOSITION TO 
DEFENDANT'S MOTION TO STRIKE 
[MOSELL EQUITIES' EXHIBIT 10) 
Judge Williamson 
* * * * * * 
COMES NOW the Plaintiff and hereby provides its Memorandum in Opposition to the 
Defendants' Motion to Strike. 
ARGUMENT 
1. The Defendant's Motion To Strike Is Untimely. Mosell Equities filed its Motion For 
Partial Summary Judgment and an Affidavit of Glenn E. Mosell, with exhibits attached, on 
March 22, 2009, and set the hearing on its Motion for April 21, 2010. The Defendants' 
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responded with a Memorandum in Opposition and an Affidavit of John Berryhill on April 7, 
2010. The Defendants did not however, file their Motion to Strike until April 14, 2010. 
The Defendants seek to strike an Exhibit attached to the Affidavit of Glenn E. Mosell 
filed with the Plaintiff's original motion. A timely response therefore was due no later than 
April 7, 2010. 
2. Mosell Equities' Exhibit 10 Is Properly Before The Court. 
As Mosell Equities has argued, both in opposition to Berryhill's Motion for Summary 
Judgment and in support of Mosell Equities' Motion to Amend to Include Punitive Damages, 
Berryhill testified under oath in January 2008 that Mosell Equities had already bought a 50% 
ownership interest in Berryhill & Company, Inc., and all that was left to do was sign the 
paperwork. 
77 
16 0. What did Mosell Equities get in exchange for 
1 7 this half a million dollars? 
18 [Berryhill] A. Fifty percent of Berryhill and Company. 
19 O. So today Mosell Equities owns fifty percent of 
20 Berryhill and Company? 
21 A. There's actually - No. That paperwork is 
22 being drawn up. 
23 O. But that's your understanding? 
24 [Berryhill] A. Yes. 
25 0. So you're having somebody do the paperwork? 
78 
1 A. Yes. 
2 0. So he's -- or Mosell Equities is going to be a 
3 fifty percent shareholder? 
4 [Berryhill] A. Yes. 
Now, however, Berryhill claims there was never any agreement for Mosel Equities to 
purchase 50% of Berryhill & Company, Inc., and although that Mosell Equities had paid 
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Berryhill over $400,000.00, the money really was for some other purpose, and has 
communicated his position through counsel in Exhibit 10. 
Berryhill argues that the letter from his Counsel to Mosell Equities' Counsel, in which 
Berryhill denies Mosell Equities' request that Berryhill return the loaned funds constitutes 
"negotiations" as addressed by Rule 408, IRE, and therefore, it is not admissible. Berryhill also 
claims the letter is irrelevant and should be excluded according to Rule 401, IRE. Berryhill also 
cites to Millenkamp v. Davisco Foods Int'/, Inc., 562 F.3d 971 (9th Cir. 2009) in support of his 
argument. 
In Millenkamp, the Ninth Circuit found the Defendant's response letter to an offer to 
settle irrelevant to the Plaintiff's breach of warranty claim because it did not contain any facts of 
consequence to that claim. The Court also ruled that as the letter contained a threat by the 
Defendants oflitigation, any limited relevance was outweighed by substantial prejudice. Fed. R. 
Evid. 403. Berryhill appears to also argue the Ninth Circuit ruled the letter was inadmissible 
according to Rule 408, but the opinion does not support such a contention 
Millenkamp appears inapplicable, however, as in contrast, Exhibit 10, Dan William's 
letter to Mosell Equities' Counsel, contains facts that are relevant to Mosell Equities' claims. 
Additionally, Mr. Williams does not indicate the letter contains any information implicating the 
application of Rule 408, IRE. Assuming that Mr. Williams intended the letter for settlement 
negotiations or to convey settlement terms, he would have included Rule 408 disclaimer 
language in the letter. Moreover, Mr. Williams makes his intent clear in the very first paragraph 
of his letter; "There are a number of inaccuracies and mischaracterizations in that 
correspondence, which I will respond to for you." Thus, Mr. William's letter does not contain 
"Evidence of (1) furnishing, offering, or promising to furnish, or (2) accepting, offering, or 
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promising to accept, a valuable consideration in compromising or attempting to compromise a 
claim which was disputed as to either validity or amount," which would implicate Rule 408. 
Moreover, the letter is relevant to Mosell Equities' fraud claim as Berryhill appears to 
now contend that Berryhill did not commit fraud because he may have agreed to the loan and 
"buy in" initially, but then changed his mind. Exhibit 10 provides evidence that undermines this 
argument. 
Mr. Williams, acting on behalf of Mr. Berryhill, asserts there was no loan, nor any 
agreement to "buy in." However, those statements appear to directly contradict Berryhill's 
handwritten contract, which the Court is by now intimately familiar. The statements also appear 
to directly contradict Berryhill's sworn testimony. Consequently, the letter contains evidence to 
support Mosell Equities' claim for fraud and is therefore relevant. 
3. Exhibit 10 Was Properly Authenticated. 
Exhibit 10 is addressed to the Attorney Glenn Mosell hired to pursue recovery ofMosell 
Equities' money, in response to a letter Mosell's attorney had sent to Mr. Williams. (Mosell 
Affidavit, para 53.) 
Mr. Williams, the author, was acting on behalf of his client John Berryhill and Berryhill 
& Company, Inc., as clearly is evident in the body of the letter. 
Mr. Williams indicated the letter was written regarding "Glenn Mosell," and Williams' 
confirms this letter was sent in response to Mosell's Attorney letter. 
Mr. Mosell testifies he received a copy of the letter, and the letter attached to his affidavit 
was a true and correct copy of the letter he received. (Mosell Affidavit, para. 54.) 
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Mosell was indirectly the intended recipient of the letter, he received the letter, and he 
now testifies the letter is a~~ mid corre~~ copy of the letter he received. It is hard to imagine 
there is a question as to the authenticity of the letter. 
CONCLUSION 
Mosell Equities hereby requests that the Court DENY the Defendants' Motion to Strike. 
RESPECTFULLY SUBMITTED this 19th day of April, 2010. 
CLARK & ASSOCIATES, A TIORNEYS 
Eric R. Clark 
For the Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 19th day of April, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
~--
ERIC R. CLARK 
PLAINTIFF'S MEMORANDUM FILED IN OPPOSITION TO DEFENDANT'S MOTION TO STRIKE 
[MOSELL EQUITIES' EXl-IlBIT IO] - 5 
000727
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
• NO.?.? .. '.? ;:1Lrn AM_ .:j..:2~ PM. ___ _ 
J. DAVID NAVARRO, Cler:, 
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BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
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Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S REPLY 
MEMORANDUM FILED IN SUPPORT 
OF ITS MOTION TO AMEND 
COMPLAINT TO ADD A CLAIM FOR 
PUNITIVE DAMAGES 
Judge Williamson 
* * * * * * 
COMES NOW the Plaintiff and hereby provides its Memorandum in Support of its 
Motion to Amend to Include a Claim for Punitive Damages. 
REBUITAL ARGUMENT 
Berryhill appears to argue that Mosell Equities reliance on the letter his Counsel drafted 
in which Berryhill through counsel denied there ever was a loan or an agreement allowing 
Mosell Equities to "buy in" is misplaced. However, even if the Court were to disregard the 
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letter, Berryhill's counterclaim includes the same claims as stated in William's letter. Pleadings 
serve as judicial admissions within the case in which they are filed. Strouse v. KTEK, Inc., 129 
Idaho 616, 930 P.2d 1361 (Ct.App. 1997). 
Upon review ofBerryhill's counterclaim, Berryhill makes the same contentions as he had 
through counsel via letter - that there never was a loan and the deal involved Polo Cove, not 
Mosell Equities' "buy in" of Berryhill & Company, Inc. 
21. The funds provided by Mosell Equities were not intended to constitute a loan, but 
rather an investment by Mosel/ Equities into the joint effort at developing Polo Cove. 1 
(Emphasis added) 
Contrast that statement with Berryhill' s testimony: 
Page 75 
2 Q. Moving slightly from whatever your 
3 relationship was with Mosell Equities relative to 
4 Broadway Park, tell me what your agreement was in August 
5 of 2006 with Mosell Equities or Glenn Mosell regarding 
6 your restaurant. You testified a moment ago that he 
7 was, quote, buying into the restaurant; is that correct? 
8 A. Yes. 
9 Q. Explain that transaction to me. 
10 [Berryhill] A. He was - He had been paying - There was 
11 consulting that I was doing for Polo Cove separately, of 
12 course; but we were again working out a relationship for 
13 him to be involved in Berryhill and Company. 
77 
16 Q. What did Mosell Equities get in exchange for 
17 this half a million dollars? 
18 [Berryhill] A. Fifty percent of Berryhill and Company. 
19 Q. So today Mosell Equities owns fifty percent of 
20 Berryhill and Company? 
21 A. There's actually -- No. That paperwork is 
22 being drawn up. 
23 Q. But that's your understanding? 
24 [Berryhill] A. Yes. 
25 Q. So you're having somebody do the paperwork? 
1 Berryhill's Answer, Counterclaim and Demand For Jury Trial, p. 9, para 21. 
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1 A. Yes. 
2 Q. So he's -- or Mosell Equities is going to be a 
3 fifty percent shareholder? 
4 [Berryhill] A. Yes. 
Also contrast Berryhill's pleadings with his testimony recently in an Affidavit Berryhill 
filed in opposition to Mosell Equities' Motion for Partial Summary Judgment at page 2. 
3 .... The funds were called a "loan," because Glenn told me "we have to call them 
something." The intent, however, was that they "will transitioned into part of Glenn's 
'buy-in' of Moberry Venture Corp., Inc.," as the handwritten note stated. The new entity 
was to own not just the Berryhill & Company, Inc., restaurant(s), but also have an 
ownership interest in Polo Cove. 
Berryhill also claims in his Counterclaim the money was never a "loan" despite 
indicating so in the contract he wrote. 
20. When Mosell Equities provided funds for the restaurant relocation, Mosell, on 
behalf of Mosell Equities, instructed Berryhill & Company to classify the funds as a "loan," 
saying that ''we have to call it something." 
Mosell testified in the Broadway Park case that he understood the loaned funds were 
intended as a loan pending the consummation of the agreed "buy in." Mosell also testified in this 
case via affidavit that Berryhill was in the room and heard Mo sell' s testimony, but never 
contented at that point that Mr. Mosell was mistaken the money remained a loan. 
61 
7 Q. But is it your testimony, Mr. Mosell, that the 
8 Berryhill operations have been profitable each month 
9 since September '07, running through January '08? 
10 A. If you take out the nonrecurring expenses of 
11 the move and the tenant improvements; absolutely, yes. 
12 0. How will those profits be divided between you 
13 and Mr. Berryhill? In rough numbers let's say there was 
14 a three-million-dollar year, and profit was ten percent 
15 of that, three hundred thousand. 
16 [Mosell] A. We would split that $300,000 profit 
17 fifty-f"Ifty. 
18 0. That's the deal? 
19 A. That would be our understanding. 
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20 Q. Well, with respect to the 385,000 that you've 
21 already loaned Berryhill, is he paying interest on that? 
22 Or what are the terms of that loan? 
23 [Mosell] A. No details, no formal note has been put 
24 together. Right now if I decided not to be a part of 
25 Berryhill and Company, we could separate and I could say 
62 
1 "Give me back $385,000 and we'll go our separate ways." 
2 Right now we're moving forward with that 
3 understanding. The same could be said about Polo Cove. 
Mosell Equities has also provided the testimony from Berryhill' s General Manager who 
testified Berryhill told her to account for the money received from Mosell Equities as a long term 
liability or loan. 
Berryhill represented he was accepting money as a loan, promised that the money will be 
''transitioned" into 50% ownership of his company, accepted over $400,000.00 that Mosell 
Equities provided based on that promise, testified the transition has occurred, and then denied 
there was ever such an agreement. Call if fraud, or breach of contract, the reality is Berryhill' s 
conduct is an extreme deviation from reasonable standards of conduct, and his conduct was 
"fraudulent" and "outrageous." 
CONCLUSION 
Again, Mosell Equities hereby requests that the Court GRANT its motion to amend and 
allow it to file a complaint which includes a claim for punitive damages in the prayer for relief. 
RESPECTFULLY SUBMITTED this 19th day of April, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
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NOTICE OF TAKING 
THE DEPOSITION OF 
GLENN MOSELL 
PLEASE TAKE NOTICE That Defendant Berryhill & Company, Inc., will take the 
testimony of Glenn Mosell, by deposition upon oral examination before a notary public and court 
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APR. 20. 2010 12:42PM 
~O. 8528 P. 3 
reporter, on the 4th day of May, 2010, beginning at the hour of 10:00 a.m., and continuing 
thereafter until completed at the offices of Thomas, Williams & Ptu'k, LLP, 121 N. 91h St., Suite 
300, Boise, Idaho 83702_ 
f°') ~ 
DATED this _l_.:_ day of Aprilj 2010. 
THOMAS, WILLIAMS & PARK, UP 
Attorney for Defendants 
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MOTION TO SUPPLEMENT 
RECORD ON SUMMARY 
JUDG:MENT 
Defendants Berryhill & Company, Inc., and John E. Berryhill III, by and through their 
counsel of record, pursuant to Rule 56(c) and S6(e), IllCP, hereby move the Court for its order 
allowmg supplementation of the record for the pending summary judgment motions of the parties 
to include the transcript of the Deposition of Amy Dempsey taken by Plaintiff on today,s date, 
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April 20, 2010. In support of this motion, Defendants rely on the Affidavit of Daniel E. 
Williams Re: Motion to Supplement Record on Summary Judgment. 
r ~-
DATED this~ day of April, 2010. 
OMAS, WILLIAMS & PARK, ILP 
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Daniel E. Williams 
Attorney for Defendant~ 
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1. On today's date, Plaintiff procw:ed the deposition testimony of Arny Dempsey, 
CPA, who is the accountant for Defendant Berryhill & Company, fuc. 
2. Ms. Dempsey's deposition testimony, although brief, sheds significat1t light on 
many of the issues at the crux of the parties' competing motions for summary judgment. 
3. I have requested that the Court Reporter expedite delivery of the transcript of Ms. 
Dempsey's deposition in order to provide it to the Court at the earliest opportunity. The Court 
Reporter responded that she would do so. 
4. Defendants do not propose that the parties submit any further briefing or analysis. 
Instead, Defendants submit that good ca.use exists for simply providing the unedited deposition 
tramcript to the Court for its consideration. 
Daniel E. Williams 
Subscribed and sworn to before me ~ay of April, 2010, 
~~a-=--
Residing at Boise, Idaho 
My Commission Expires: -)/- Z - I 2-
AFFIDA vrr OF DANIELE. WilllAMS RE: MOTION TO SUPPLEMENT RECORD 
ON SUMMARY JUDGMENT, P. 2 
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CERTIF1CATE OF SERVICE 
lj"}.~ 
I hereby certify that on tb.is<d2..._ day of April, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83 616 
__ Via Hand Delivery 
~Via Facsimile: 939· 7136 
__ Via U.S. Mail 
AFFIDAVIT OF DANIELE. WllliAMS RE: MOTION TO SUPPLEMENT RECORD 
ON SUMMARY JUDGMENT, P. 3 
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'tHOMAS, WILLIAMS & PARK, LLP 
121 N. 9111 St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208)345-7894 
rumw@thomaswilliamslaw.com 
Attorneys for Defendants 
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J. DAVID NAVARRO, Clerk 
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BERRYHILL & COMPANY, INC., an ld!Ulo 
corporation, JOHN E. BERRYHILL ID and 
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Defendants Berryhill & Company, Inc., and John E. Berryhill IDi by and through their 
counsel of record, hereby respond to Plaintiff's Motion to Strike the Affidavit of J obn E. 
Berryhill ill filed in Opp0sition to Plaintiff's Motion for Pntial SllIIlillary Judgment. 
OEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTlON TO 
STRIKE THE AFFIDAVIT OF JOHN E. BERRYHil.L ill, P. 1 
000740
APR.20.2010 4:50PM 
NO. 8535 P. 3 
ARGUMENT 
Plaintiff cites the "sham" affidavit rule in support of its Motion to Strike the Affidavit of 
J oho E. Berryhill ill. The sham affidavit rule prohibits a party from providing later testimony in 
direct conflict with earlier testimony only to create a sham issue of fact. As one would expect, 
relevant anthority makes it clear that this rule applies only when there are true and unresolvable 
contradictions in testimony. In Kennedy v. Allied Mut. Ins. Co., 952 F.2d 262 (911) Cir. 1991), for 
instance, the Ninth Circuit reviewed relevant authority and warned against an overly~mechanical 
application of the ''sham affidavit" rule: 
'The gravamen of the Perma Research~Radobenko line of cases is the reviewing 
court's determination that the issue raise.d by the contradictory affidavit 
constituted a sham. Certainly, every discrepancy contained in an affidavit does 
not justify a district court's refusal to give credence to such e-vidence. . . . In light 
of the jw-y's role in resolving questions of credibility, a district court should not 
reject the content of an affidavit even if it is at odds with statements made in an 
earlier deposition,' 
*** 
We conclude that the Foster-Radobenko rule does not automatically dispose of 
every case in which a contradictory affidavit is introduced to explain portions of 
earlier deposition testimony. Rather, the Radobenko court was concerned with 
'sham' testimony that flatly contradicts earlier testimony in an attempt to 'create' 
an issue of fact and avoid summary judgment. Therefore, before applying the 
Radobenko sanction, the district court must make a factual determination that the 
contradiction was actually a 'sham.' 
952 F.2d at 266·67 (citations omitted). 
The "sham affidavit" rule is thus meant to prohibit unreconcilable contradictions that are 
offered only to create a false issue of fact and avoid summary judgment. Contradictory affidavit 
testimony introduced to explain portions of earlier deposition testimony is permitted. For 
DEFENDANTS' MEMORANDUM IN OPPOSfilON TO PLAINTIFF'S MOTION TO 
STRIKE THE AFFIDAVIT OF JOHN E. BERRYHll.L ID, P. 2 
000741
APR. 2 0. 2010 4: 51 PM 
NO. 8535 P. 4 
instance, in Keeven v. Estate of Keeven, 126 Idaho 290,298 (Ct. App. 1994), the Idaho Court of 
Appeals explained that it could not apply the rule when the supposed inconsistencies were not in 
fact inconsistent -- the former statements were vague and unceitain, but the latter statements were 
clear. Thus, the latter testimony was considered. 
As in the Keeven case, the alleged inconsistencies complained about by Plaintiff are not 
in fact inconsistent The first alleged inconsistency is between Affidavit testimony at paragraph 2 
about consulting fees and prior deposition testimony that indicated nothin~ about such fees. 1 
The second alleged inconsistency begins with Affidavit testimony at paragraph 3 
regarding a new entity which would own Berryhill & Company and have an ownership interest in 
Polo Cove. The deposition testio:tony cited thereafter is not inconsistent, only incomplete, in that 
it does not address the new entity and its relation to Polo Cove (Plaintiff's Memorandum: 3-4). 
The third alleged inconsistency concerns Affidavit testimony at paragraph 4 regarding the 
fact that discussions about entities were always part of discussions about the development of 
Polo Cove. Again, the allegedly inconsistent deposition testimony is only incomplete, not 
contradictory, in that it does not address the entity issues and Polo Cove (Plaintift' s 
Memorandum: 4), 
The fourth alleged inconsistency begins with Affidavit testimony at paragraph 6 that 
Glenn Mosell assured John Berryhill that Berryhill & Company would obtain an interest in the 
Polo Cove development, as Mosell himself testified. The alleged inconsistent deposition 
Plaintiff's Memorandwn in Support of its Objections and Motion to Strike the 
Affidavit of John E. Berryhill m filed in Opposition to Plaintiff's Motion for Partial Summary 
Judgment, pp. 2-3. Subsequent references to this filing are cited to "Plaintiffs Memorandum" by 
page number. 
DEFENDANTS' :MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO 
STRIKE THE AFFIDA vrr OP JOHN E. BERRYHILL ffi, P, 3 
000742
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testimony says nothing inconsistent. The question focuses on the existing Berryhill & Company 
restaurant and so, also does some of the testimony. Yet, even so, Mr. Berryhill's deposition 
testimony again refers to the Polo Cove development: "He [MosellJ had no goal whatsoever of 
being a part owner in a restaurant. However, I did not way to go into the development that 
started our relationship, Polo Cove, on my own" (Plaintiffs Memorandum: 4-5). 
Accordingly, the ''sham" affidavit rule cannot apply, because there are simply no real 
inconsistencies, much less the kind of flat contradictions required by the rule. 
CONCLUSION 
For all the foregoing reasons, Defendants respectfully request that the Court deny 
Plaintiff's Motion to Strike the Affidavit of John E. Berryhill m. 
''})\~ 
DATED this_ JU day of April, 2010. 
THOMAS. WII.LIAMS & PARK, LL 
Daniel E. Williams 
Attorney for Defendants 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO 
STRIKE THE AFFIDAVIT OF JOHN E. BERRYHILL ill, P. 4 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 712_ 'aay of April, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. O. Box 2504 
Eagle, ID 83616 
_ Vin Hand Delivery 
~Via Facsimile: 939-7136 
_ Via U.S. Mail 
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AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
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The Court having heard testimony on Defendants 'Motion to Compel and good cause 
appearmg; 
ORDER GRANTING DEFENDANTS' MOTION TO COMPEL, P. 1 
000745
• • j 
IT IS HEREBY ORDERED that: 
Plaintiff is compelled to respond without objections, within fourteen (14) days, to 
Defendants' First Requests for Production to Plaintif~. ~ ~ ~ 5-(_ Jo c "t. ,nl!P f.;, 
r'r-1 'l{u f"5~t--t;<;,"i,flf l.tt~htJ; or C4,v~/ "f (1/o,fJ,,rfr, i)u;,, 
flh/4//llllt~ 
Darla Williamson, District Judge 
ORDER GRANTING DEFENDANTS' MOTION TO COMPEL, P. 2 
000746
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TO: CLERK OF THE DISTRICT COURT 
Case No. CV OC 090997 4 
NOTICE OF SERVICE 
OF DISCOVERY 
YOU ARE HEREBY NOTIFIED that on the 28th day of April, 2010, I caused to be 
served, by U .S, Mail, postage prepaid, and by email, upon Eric R. Clark copies of Defendants' 
NOTICE OF SERVICE OF DISCOVERY, P. 1 
000747
JPR. 29. 2010 9:53AM 
NO. 8583 P. 3 
Responses to Plaintiffs Third Set of Requests for Production of Documents, along with a copy 
of this Notice. -.L_ _ 
r"Jg"S----
DATED this_(_ day of April, 2010. 
NOTICE OF SERVICE OF DISCOVERY, P. 2 
Daniel E. Williams 
Attorney for Defendants 
000748
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, LLC, 
Plaintiff, 
vs. 
BERRYHILL & COMPANY, INC., an Idaho 
Corporation, JOHN E BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife 
Defendants. 
Case No. CV OC 0909974 
MEMORANDUM DECISION AND ORDER 
REGARDING CROSS MOTIONS FOR 
SUMMARY JUDGMENT, MOTIONS TO 
STRIKE, MOTION TO AMEND 
COMPLAINT, AND MOTION TO 
COMPEL 
Hearing on both parties' motions was heard on April 21, 2010. Daniel Williams argued 
on behalf of Defendants and Eric Clark argued on behalf of Plaintiff. 
FACTS AND PROCEDURAL BACKGROUND 
Defendant John Berryhill is the owner and sole shareholder of Defendant Berryhill & 
Company, Inc, which operates the restaurant known as Berryhill & Co on 9th Street in Boise. 
Glenn Mosell is the manager of Plaintiff Mosen Equities, I.LC. Mosen and Berryhill became 
business partners in 2005 when they began discussions of forming MB Incorporated. (Affidavit 
of Glenn E. Mosel! (Mosell Aff.) qr 7). At that time, Berryhill & Co. was located on Broadway 
A venue in Boise and Masell was working on the development of a large tract of land in Canyon 
County, Idaho, called Polo Cove. (Masell Aff. U 3, 6). According to Mosell, he approached 
Berryhill about investing in Polo Cove but when Berryhill didn't have the finances to invest, 
Mosell hired Berryhill to work as a consultant on the project. (Mosell Aff. <j[q{ 4-5). Mosell and 




both Mosell and Berryhill would be partners. In March 2007, Berryhill drafted a letter which 
.. 
outlined his proposal for Mosell "buying in" to Berryhill & Co. through the formation of 
MoBerry Corp. (Mosell Aff. Exh. 5). Berryhill stated in the letter that himself and Mosell 
would be 50% partners in the new corporation which would own Berryhill & Co. Id. Berryhill 
would contribute 100% of the Berryhill & Co. stock and Mosen would contribute $387,000 cash 
to the new entity. Id. Finally, Berryhill states that the details of the transaction would be worked 
out by their attorney, Kim Gourley. Id. Gourley did in fact draft articles of incorporation, 
bylaws, initial corporate resolutions, stock certificates, stock ledger, and a bill of transfer in 
October 2007 for the new Moberry Corp. (Mosell Aff. Exh 6). However, the documents were 
never signed by Mosen or Berryhill. 
Beginning in June 2007, Mosell Equities wrote several checks to Berryhill & Co. 
(Mosell Aff. I)[ 27). The purpose of these checks is disputed by the parties. Mosell alleges that 
the checks were to act as a loan to Berryhill & Co. initially and then would be transitioned into 
Mosell's buy in of the entity yet to be formed, Moberry Corp. (Mosell Aff. I)[ 27). Berryhill 
alleges that the funds provided were part of an effort to promote the Polo Cove development and 
they were only labeled as a loan because Mosell insisted that they be called something. 
(Affidavit of John E. Berryhill III in Opposition to Plaintiff's Motion for Partial Summary 
Judgment (Berryhill Aff.) I)[ 3). Berryhill claims that the intent was to transition the funds into 
part of MoBerry Corp. Id. 
The first of these checks is dated June 28, 2007, for $50,000 from Mosell Equities to 
Berryhill & Co. (Mosell Aff. Exh 7). On the memo line is the word "Loan." A copy of the 
check was made and below the copy of the check is a handwritten agreement which states the 
following: 
This is a loan from Mosell Equities to cover some misc. downtown expenses 
during our bookkeeper transition. It will go into the general check register & be 
used for any billing of payables needed for downtown or Berryhill & Co. It will 
be transitioned into part of Glenns 'buy in' of Moberry Venture Corp. Inc. 
The agreement (June 2008 Agreement) is signed by Berryhill and Mosell. Id. There are nine 
more checks from Mosell Equities to Berryhill & Co written in 2007 and 2008, each with the 
notation "loan" in the memo line1, totaling $405,000 (Mosen Aff. Exh. 12). Mosen argues that 
these funds were loans and were only to be transitioned into Mosell's buy in of half of Berryhill 
1 Except the sixth check from Mosell Equities to Berryhill & Co which has the notation "kitchen equipment" in the 




& Co. and that the funds were never intended to be an investment in the Polo Cove development. 
(Mosell Aff. 'I 39). Berryhill & Co.' s former general manager, Joy Luedtke, testified at her 
deposition that if Mosell Equity's funds were meant to be an investment in Polo Cove that they 
should have been in a different checking account than they were while she was at Berryhill & 
Co. (Mosell Aff. Exh 11, Luedke's Depo. at 54, Ins 20-22). Berryhill maintains that the funds 
were part of a joint effort between himself and Mosell to develop Polo Cove by moving Berryhill 
& Co. downtown to a more prominent location to attract more potential investors in Polo Cove. 
(Berryhill Aff. 'I 3). 
Once Berryhill & Co. was relocated to its current downtown location, Mosell personally 
signed as a Guarantor on the restaurant lease. (Mosell Aff. 'I 30). Mosell Equities sublet a small 
portion of the downtown location to operate a showroom and office for the Polo Cove project. 
(Mosell Aff. 'f 47). The sublease was not in writing and according to Mosell, Mosell Equities 
paid $25,363 to Berryhill & Co in rent for the period of December 2007 and July 2008. (Mosell 
Aff. 'f 48). 
Mosell and Berryhill then met with tax attorney, Victoria Meier, in early 2008 to discuss 
Mosell's buy in of Berryhill & Co. (Mosell Aff. 'f 36). The idea of creating Moberry Corp. was 
eliminated and instead Mosell individually would become a 50% shareholder in Berryhill Corp. 
(Mosell Aff. 'I 37). Meier then prepared documents that would effectuate Mosell becoming a 
50% shareholder. (Mosell Aff. Exh. 8). The Stock Purchase Agreement drafted by Meier states: 
WHEREAS, during the calendar year of 2007, Mosell loaned [Berryhill & Co.] 
Four Hundred Thousand Dollars ($400,000) to fund the relocation of [Berryhill & 
Co.]'s restaurant and for capital improvements needed for [Berryhill & Co.]'s 
restaurant and banquet rooms (the 'Loan') 
WHEREAS, after the execution of this Agreement, Mosell and [Berryhill] will 
each own 50 percent (50%) of the common capital stock of [Berryhill & Co.] 
(Mosell Aff. Exh. 8). These documents were never signed by Berryhill or Mosell. In September 
2008 Mosell emailed Berryhill and said that they needed to discuss Mosell's 
"investment/divestment" in Berryhill. (Berryhill Aff. Exh. B). As of this date, it does not appear 
that Berryhill or Berryhill & Co. has paid any money to Mosell and Mosell has no equity interest 
in Berryhill & Co. 
The relationship soured between the two and Mosell Equities filed its Complaint on May 




Berryhill & Co. (Count One), Breach of Implied-in-Fact Contract against Berryhill and Berryhill 
& Co (Count Two), Quasi Contract-Unjust Enrichment against Berryhill and Berryhill & Co 
(Count Three), Conversion against Berryhill & Co (Count Four), Fraud in the Inducement 
against Berryhill and Berryhill & Co. (Count Five), and Piercing the Corporate Veil (Count 
Six2). Berryhill & Co. has filed a counterclaim for fraud in the inducement against Mosell 
Equities. 
LEGAL STANDARD 
Summary judgment is an appropriate remedy if the nonmovmg party's "pleadings, 
affidavits, and discovery documents ... , read in a light most favorable to the nonmoving party, 
demonstrate no material issue of fact such that the moving party is entitled to a judgment as a 
matter of law." Thomson v. City of Lewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002) 
(quoting I.R.C.P. 56). In considering a motion for summary judgment, the court must construe 
the evidence liberally and must draw all reasonable inferences in favor of the nonmoving party. 
Hei v. Holzer, 139 Idaho 81, 84-85, 73 P.3d 94, 97-98 (2003). The moving party bears the initial 
burden of proving the absence of a genuine issue of material fact, and then the burden shifts to 
the nonmoving party to come forward with sufficient evidence to create a genuine issue of 
material fact. Id. A party opposing a motion for summary judgment "may not rest upon the mere 
allegations or denials of that party's pleadings, but the party's response ... must set forth specific 
facts showing that there is a genuine issue for trial." IDAHO R. Crv. P. 56(e). Such evidence may 
consist of affidavits or depositions, but "the Court will consider only that material ... which is 
based upon personal knowledge and which would be admissible at trial." Harris v. State, Dep't 
of Health & Welfare, 123 Idaho 295, 297-98, 847 P.2d 1156, 1158-59 (1992). If the evidence 
reveals no disputed issues of material fact, then only a question of law remains on which the 
court may then enter summary judgment as a matter of law. Purdy v. Farmers Ins. Co. of Idaho, 
138 Idaho 443,445, 65 P.3d 184, 186 (2003). 
ANALYSIS 
Initially, the Court notes, as it stated at oral arguments on these motions, that there were 
several untimely and improper motions and responses filed in with respect to these motions, 
2 The Court dismissed Count Six of Amended Complaint for piercing the corporate veil in its Memorandum 




namely, Plaintiff's Memorandum in Opposition to Defendants' Motion to Strike, Plaintiff's 
Reply in Support of Motion to Amend, and Defendants' Memorandum in Opposition to 
Plaintiff's Motion to Strike, all filed April 20, 2010--the day before the April 21 hearing. The 
Court has decided to consider the late filings but notes that in the future, any motions and 
memoranda that do not comply with Idaho Rule of Civil Procedure 7(b)(3) and Local Rule 8.1 
will not be considered. 
The Court will first address the parties' motions to strike in order to determine if the 
Court will use the affidavits in consideration of the motions for summary judgment. The Court 
will then address the parties' summary judgment motions, Plaintiff's Motion to Amend, and 
Defendants' Motion to Compel. 
(1) Defendants' Motion to Strike Exhibit 10 to the Affidavit of Glen E. Mosen 
Under Idaho Rule of Civil Procedure 56(e) "[s]upporting and opposing affidavits shall be 
made on personal knowledge, shall set forth such facts as would be admissible in evidence, and 
shall show affirmatively that the affiant is competent to testify to the matters stated therein." 
Rule 56(e) is "not satisfied by an affidavit that is conclusory, based on hearsay, and not 
supported by personal knowledge." State v. Shama Resources Ltd.P'ship, 127 Idaho 267, 271, 
899 P.2d 977, 981 (1995). The court may only consider evidence in affidavits that are based on 
personal knowledge or admissible at trial. Id. The court will not consider statements in 
affidavits that are conclusory in nature and not supported by any factual basis or foundation or 
statements of hearsay that would not be admissible into evidence. Id. 
Defendants seek an Order from the Court striking Exhibit 10 to Mosell's Affidavit and all 
references to that exhibit, pursuant to I.R.E. 402 and 408. Exhibit 10 is letter written by 
Defendants' counsel, Daniel Williams, on April 2, 2009, to Paul R. Mangiantini, Plaintiff's 
former counsel. The letter in Exhibit 10 is in response to the letter in Exhibit 9, which is a letter 
from Mangiantini to John and Amy Berryhill dated February 20, 2009, demanding repayment of 
$400,000. Defendants argue that the letter is prohibited by I.RE. 408 because it contains 
statements made in compromise negotiations and by I.R.E. 401 because it makes no fact more or 
less probable but rather simply asserts the Defendants' position. 
Defendants also cite to Millenkamp v. Davisco Foods Int'l, Inc., 562 F.3d 971 (9th Cir. 
2009) to support their argument. In that case, the Ninth Circuit held that the district court erred 
by admitting a letter that was in response to a request for a settlement prior to the suit. 




liability under Federal Rule of Evidence 408. Id. Federal Rule 408 is nearly identical to Idaho 
Rule 408, which states that "[e]vidence of conduct or statements made in compromise 
negotiations is likewise not admissible." The rule goes on to state that "[t]his rule does not 
require exclusion if the evidence is offered for another purpose [other than to prove liability], 
such as proving bias or prejudice of a witness .... " 
It appears that Exhibit 10 should be excluded under I.R.E. 408 and Millenkamp because it 
was in response to a request for settlement. The Court therefore grants the Defendants' motion. 
(2) Plaintiff's Motion to Strike 
Plaintiff seeks to strike the entire affidavit of John Berryhill on the ground that 
Berryhill's testimony directly contradicts Berryhill's testimony given under oath in John 
Berryhill and Masell Equities, LLC., v. Broadway Park, Inc. and Michael G. Matzek, Ada 
County Case No. CV OC 07-00987. Plaintiff points out four paragraphs (two, three, four, and 
six) of Berryhill's affidavit and compares those paragraphs to what Berryhill said in his January 
2008 deposition for the Matzek case to argue that the affidavit testimony contradicts the 
deposition testimony. The Court notes initially that it will not consider striking the whole 
affidavit, but only those four paragraphs that Plaintiff alleges are contradictory. 
In Tolmie Farms, Inc. v. J.R. Simplot Co. Inc. 124 Idaho 607, 862 P.2d 299 (1993), the 
court stated that "the purpose of summary judgment is served by a rule that prevents a party from 
creating sham issues by offering contradictory testimony." Tamie Farms, 124 Idaho at 601, 862 
P.2d at 302. The court went on to state that the district court must first determine that an 
affidavit which contradicts prior testimony is a "sham" before the court can determine that the 
affidavit may not be used to create an issue of fact precluding summary judgment. Id. (citing 
Kenedy v. Allied Mut., 952 F.2d 262, 266-67 (9th Cir. 1991)). 
Here, the Court finds that the affidavit is not a "sham." In paragraph two of his affidavit 
Berryhill states that he stopped receiving consulting fees when Mosell assured him that as a 
partner in Polo Cove, Berryhill would earn much more than the consulting fees. In the quoted 
2008 deposition, Berryhill states numerous times that he does not know why the construction on 
Polo Cove was not on schedule and then states that he has not been involved in the Polo Cove 
meetings because he has been focusing on the restaurant. These statements are in reference to 
two different topics and are not contradictory. The affidavit statement goes to when Berryhill 
stop receiving payment for consulting and the deposition statement is in response to the question 




The remaining three paragraphs deal with whether the new entity that was to be formed 
would own just the restaurant or also have an ownership interest in Polo Cove. Mosell points out 
that Berryhill stated in his deposition that Mosell Equities would get 50% of Berryhill & Co in 
exchange for the funds it provided. In his affidavit, Berryhill stated that he and Mosell discussed 
not just Mosell Equities becoming a 50% owner of the restaurant, but also a mutual effort to 
develop Polo Cove. These statements do not directly contradict each other. Berryhill was not 
asked about Polo Cove during his deposition. Additionally, it is clear that the parties 
contemplated the development of Polo Cove, as evidenced by Berryhill' s letter in March 2007 
which discusses his responsibilities for the development. 
The Court finds that the paragraphs pointed out by Mosell in Berryhill's affidavit do not 
constitute a sham. While the testimony may differ slightly, it was given under different 
circumstances and the deposition testimony was given in response to direct questions. The Court 
therefore denies the Plaintiff's motion. 
(3) Motions for Summary Judgment 
The Court notes that both parties are seeking summary judgment on Count One of the 
Amended Complaint. Defendants are also seeking summary judgment as against Counts Two 
through Five of the Amended Complaint. Neither party is seeking summary judgment as against 
the Defendants' counterclaim. The Court will address each Count of the Amended Complaint 
individually. 
(a) Breach of Contract (Count One) 
The Court must first determine if the handwritten June 2008 agreement in fact constitutes 
a binding contract and if so, whether the subsequent checks constitute amendments to that 
original contract. If the Court finds that they do constitute amendments to the original contract, 
the Court must determine if the contract was breached. 
Contract formation is generally a question of fact to be determined by the trier of fact. 
P.O. Ventures, Inc. v. Loucks Family Irrevocable Trust, 144 Idaho 233, 237, 159 P.3d 870, 874 
(2007) (internal citation omitted). "Formation of a valid contract requires that there be a meeting 
of the minds as evidenced by a manifestation of mutual intent to contract." Id. at 238, 159 P.3d 
at 875. A contract must also contain sufficiently definite terms so that the performance to be 
rendered by each party can be ascertained with reasonable certainty. See Clement v. Farmers 




clear and unambiguous, its interpretation and legal effect are questions of law. Commercial 
Ventures, Inc. v. Rex M & Lynn Lea Family Trust, 145 Idaho 208, 213, 177 P.3d 955, 960 
(2008). A contract that is found to be unambiguous will be given its plain meaning. Id. 
Whether a contract is ambiguous is a question of law. Id. When a contract is unambiguous, 
extrinsic evidence to prove the parties' intent is not admissible. Id. at 214, 177 P.3d at 962. 
However, if a contract is deemed ambiguous, its interpretation is a question of fact. Johnson v. 
Lambros, 143 Idaho 468, 473-74, 147 P.3d 100, 105-06 (Ct. App. 2006) 
It appears that the June 2008 agreement and photocopied check does constitute a valid 
contract. However, the contract is ambiguous and material issues of fact exist as to its 
interpretation and the intent of the parties. The agreement clearly states that the $50,000 check is 
intended to be a loan from Mosell Equities to Berryhill & Co. The agreement is dated and 
signed by both parties. However, under Clement, in order to be a valid contract the agreement 
must contain sufficiently definite terms so that each party knows with reasonable certainty its 
duties under the contract. Here, the agreement states that "this is a loan" but it is missing a vital 
term-the due date on the loan. However, where there is no time for performance given in the 
contract, "the law implies that performance must occur within a reasonable time." McFarland v. 
Joint School Dist. No 365, 108 Idaho 519, 522, 700 P.2d 141, 144 (Ct. App. 1985); see also IDJI 
6.14.1. The question of what period of time is reasonable is a question of fact that cannot be 
decided at summary judgment. 
Additionally, the agreement states that "[the loan] will be transitioned into part of Glenns 
'buy in' of Moberry Venture Corp. Inc." Moberry Venture Corp was never formed so it is 
unclear what the parties intended to do in this circumstance. This is also a question of fact that 
must be decided by the trier of fact, not a question of law for the Court at this summary judgment 
stage. In conclusion, the Court finds that the June 2008 agreement does constitute a valid 
contract; however, its terms are ambiguous and its interpretation is a question of fact. 
The Court must next determine if the nine subsequent checks from Mosell Equities to 
Berryhill & Co. constitute amendments to the original contract. The checks all have the notation 
of "loan" in the memo line with the exception of the sixth check, which says "kitchen 
equipment," and the ninth check, which says "suite 101 Tl's". However, none of the subsequent 
checks have separate written agreements as the June 2008 check did. Idaho Jury Instruction 
6.09.1 states that amending a contract requires all of the elements of any other contract. This 




and that each check must contain sufficiently definite terms on their face to be enforceable as a 
contract. 
The subsequent checks have the same problem as the June 2008 check in that there is no 
due date for the alleged loan. Additionally, two of the checks do not even say that they are a 
loan. The check on October 9, 2007, for $60,000 does not indicate anywhere that it is a loan. 
Looking at the check, it would appear that it was simply a check for $60,000 to pay for kitchen 
equipment. Similarly, the check on April 30, 2008, for $20,000, does not indicate anywhere that 
it is a loan. The Court finds that under Clement these two checks are not sufficiently definite 
enough to constitute a contract. Looking at the checks independently, there is no evidence 
thereon that they were intended to be a loan. Not only is there no due date, but there is no 
indication that the funds are or were intended to be a loan. The Court therefore finds as a matter 
of law that the October 9, 2007, and April 30, 2008, checks totaling $80,000 are not contracts as 
a matter of law. 
However, there is evidence that Berryhill viewed all of the checks in total as a loan. 
Berryhill testified in his deposition in the Matzek case that Mosell Equities gave Berryhill & Co. 
around $400,000 in exchange for a 50% ownership interest in Berryhill & Co. (Affidavit of 
Glenn E. Mosell in Opposition to Defendant's Motion for Summary Judgment, Exhibit A, 
Berryhill Depo. at 77, Ins. 9-18) (hereafter "Berryhill Depo."). This demonstrates that Berryhill 
viewed all the checks as a whole and is consistent with the language in the June 2008 agreement 
that the money would be a loan and would be transitioned into Mosell's buy in of Berryhill & 
Co. Additionally, there is testimony from Luedtke that Berryhill told her to account for the 
$405,000 as a loan for tax purposes. Finally, the documents drafted by Meier, at the request of 
Mosell and Berryhill state that during 2007, Mosell loaned Berryhill & Co. $400,000 to fund the 
relocation of the restaurant. While these documents were never signed and are therefore not 
binding, they do evidence the intent of the parties at the time they were drafted. 
There is a question of fact as to whether the subsequent checks were intended to be 
amendments to the original contract. While the parties disagree on what the purpose behind the 
contribution was, they both seem to view the checks as a lump sum. 
The question of whether the contract or contracts were breached hinges on whether the 
trier of fact determines that there was a binding contract formed and what a reasonable time for 
performance of the contract is. If the trier of fact determines that there was a contract and that 





There remains material questions of fact. The court therefore denies the Plaintiff's and 
Defendant's Motions for Summary Judgment as to Count One. 
(b) Breach of an Implied in Fact Contract (Count Two) 
Mosell Equities argues that if it is found that there was no express contract then the 
conduct of the parties constitutes an implied in fact contract. An implied in fact contract exists 
"where the terms and existence of the contract are manifested by the conduct of the parties with 
the request of one party and the performance by the other being inferred from the circumstances 
attending the performance." Fox v. Mountain West Elec., Inc., 137 Idaho 703, 708, 52 P.3d 848, 
853 (2002) (internal citation omitted). The implied in fact contract is grounded in the parties 
agreement and tacit understanding, and the court may find an implied in fact contract "where the 
conduct of the parties allows the dual inferences that one performed at the other's request and 
that the requesting party promised payment." Id. Course of dealing is defined as "a sequence of 
previous conduct between the parties to a particular transaction which is fairly to be regarded as 
establishing a common basis of understanding for interpreting their expressions and other 
conduct." Id. (citing Idaho Code§ 28-1-205(1)). 
It appears that there is an issue of fact as to whether the conduct of the parties establishes 
the existence of a contract. There is no dispute that Berryhill & Co. cashed the checks and used 
them to aid in the transition of the restaurant from Broadway to downtown. There is a dispute, 
however, as to what the intent of the parties was regarding the purpose of the checks and any 
obligation of repayment. Berryhill testified in his deposition in the Matzek case that Mosell 
Equities paid Berryhill & Co. "a little under a half million dollars" in exchange for a 50% 
ownership interest in Berryhill & Co. (Berryhill Depo. at 77, lns 11-18). Mosell testified in his 
deposition in the Matzek case that he loaned Berryhill & Co. the money as an interim substitute 
for the purchase of equity in Berryhill & Co. (Affidavit of Glenn E. Mosell in Opposition to 
Defendant's Motion for Summary Judgment, Exhibit B, Mosell Depo. at 44, Ins. 15-24) 
(hereafter "Mosell Depo."). There is therefore at least a question of fact as to whether the 
conduct of the parties indicates that the $405,000 was intended to be a loan to Berryhill & Co. 
that would either remain as a loan or be transitioned into equity interest in Berryhill & Co. 
Defendants' Motion for Summary Judgment is therefore denied as to Count Two of the 
Amended Complaint. 




This claim is against Berryhill & Co. only pursuant to the Court's ruling m its 
Memorandum Decision and Orders filed July 28, 2009, and December 4, 2009. 
A prima facie showing for unjust enrichment requires a showing by the plaintiff that there 
was the following: 
(1) a benefit conferred upon the defendant by the plaintiff; (2) appreciation by the 
defendant of such benefit; and (3) acceptance of the benefit under circumstances 
that would be inequitable for the defendant to retain the benefit without payment 
to the plaintiff of the value thereof. 
King v. Lang, 136 Idaho 905, 910, 42 P.3d 698, 703 (2002). The doctrine of unjust enrichment is 
not available when there is an express contract between the parties which covers the same 
subject matter. 3 Vanderford Co. Inc., v. Knudson, 144 Idaho 547, 558, 165 P.3d 261, 272 
(2007). 
There does not appear to be any issue of fact that there was a benefit conferred upon 
Berryhill & Co by Mosell Equities in the form of $405,000. There also does not appear to be an 
issue of fact regarding whether Berryhill & Co. appreciated that benefit. Berryhill used the 
money to relocate its restaurant downtown and it does not appear that that move would have 
occurred without the money from Mosell Equities. 
The only remaining issue is whether there is a material issue of fact as to whether 
acceptance of the benefit would be inequitable without payment to Mosell Equities for the value 
thereof. Berryhill has testified in his affidavit that the $405,000 from Mosell Equities was part of 
a joint effort to promote and develop Polo Cove by moving the restaurant downtown to a more 
prominent location and that the funds were only labeled a loan because Mosell allegedly told 
Berryhill "we have to call them something." However, Mosell testified in his affidavit that the 
$405,000 was meant to be a loan to Berryhill & Co to be repaid in the event that the funds were 
not transitioned into an equity interest in Berryhill & Co. It would appear that if the funds were 
truly meant to be an investment in a joint business venture then it would not necessarily be 
inequitable to allow Berryhill & Co. to continue to retain the benefit without payment to Mosell 
Equities. However, if the money was intended to be a loan, as indicated on the June 2008 
agreement and subsequent checks, then it would appear to be inequitable to allow Berryhill & 
Co. to retain the benefit of its prominent downtown location and use of the money without any 
payment to Mosell Equities. 
3 The Court notes that the Plaintiff may only recover under an unjust enrichment theory if it is first found that there 




Defendants cite to a Minnesota Court of Appeals case for the proposition that in order for 
an enrichment to be unjust it must be illegal or unjust. This is not the law in Idaho and the 
Defendants have provided no Idaho case law to support this argument. The Court is not 
persuaded and does not find that Mosell Equities must show that Berryhill & Co. was unlawfully 
or illegally enriched. 
The issue of fact over the intent of the funds precludes finding as a matter of law that 
Berryhill & Co. was not unjustly enriched. Defendants' Motion for Summary Judgment is 
therefore denied as to Count Three of the Amended Complaint. 
(d) Conversion (Count Four) 
Mosell Equities argues that it purchased $10,532 worth of furniture and fixtures 
originally intended to be used in the Polo Cove showroom and that despite requests to return the 
items Berryhill & Co. continues to use and possess the items. 
"[C]onversion is defined as a distinct act of dominion wrongfully asserted over another's 
personal property in denial of or inconsistent with rights therein." Peasley Transfer & Storage 
Co. v. Smith, 132 Idaho 732, 743, 979 P.2d 605, 616 (1999). A party may be liable for 
conversion "where he has in fact exercised dominion or control, although he may be quite 
unaware of existence of rights with which he interferes, and a defendant's intention, good or bad 
faith, and his knowledge or mistake are immaterial." Id. "if possession of property was not 
acquired by a tortious taking or the possessor does not appropriate or use the property in a 
fashion to indicate a c1aim thereto adverse to the owner, then no evidence of a conversion exists 
until there is proof, first, that a proper demand for possession was made by the one who is 
entitled thereto and, second, that the possessor wrongfully refused delivery." Id. at 743-44, 979 
P.2d at 616-17. 
Here, Defendants have not met their burden to succeed on summary judgment. Mosell 
has raised an issue of fact in his affidavit stating that Berryhill & Co. continues to use the 
furnishings. Defendants' Motion for Summary Judgment is therefore denied as to Count Four of 
the Amended Complaint. 
(e) Fraud in the Inducement (Count Five) 
Mosell Equities alleges that Berryhill made a fraudulent statement when he represented to 
Mosell in writing that the money from Mosell Equities to Berryhill & Co was a loan and would 




transitioned into Mosell Equities' buy in of the entity. The Court notes initially that it does not 
agree with Defendants' argument in their Reply Brief that Mosell Equities is attempting add a 
new alleged misrepresentation that was not alleged in its Amended Complaint-"that Plaintiff 
would receive an ownership interest in a company that owned Berryhill & Company, Inc." 
Paragraph 34 of the Amended Complaint specifically states that Berryhill represented that "if the 
parties ultimately formed another business entity, then those funds would be 'transitioned' into 
Mosell Equities' 'buy in' of that new business entity." The Court therefore finds that this 
allegation was pled. 
A claim for fraud requires showing 
(1) a statement or a representation of fact; (2) its falsity; (3) its materiality; (4) the 
speaker's knowledge of its falsity; (5) the speaker's intent that there be reliance; 
(6) the hearer's ignorance of the falsity of the statement; (7) reliance by the hearer; 
(8) justifiable reliance; and (9) resultant injury. 
Maroun v. Wyreless Systems, Inc., 141 Idaho 604, 615, 114 P.3d 974, 985 (2005) (internal 
citation omitted).4 There can be no action for fraud for a misrepresentation regarding a future 
event. Id. However, there is an exception if it is proven that the speaker made the promise about 
the future event with no intent of keeping it. Id. 
First is the issue of whether there is a material issue of fact as to whether Berryhill made 
a false representation of fact. The allegation is that Berryhill made a false representation of fact 
when he wrote "this is a loan" and when he wrote that it would be transitioned into a buy in of a 
new business entity. The second statement regarding the transitioning into a buy in is regarding 
a future event. The Court does not need to determine if Berryhill intended to keep this promise 
because it finds that there is a material issue of fact as to whether the statement "this is a loan" is 
a false representation of fact. Whether or not Berryhill considered the funds a loan is a question 
of fact. It is questionable as to whether Berryhill knew of its falsity at the time, but Defendants 
have not challenged that element of a claim for fraud. Regardless, the Court finds that there is a 
question of fact as to Berryhill's intent at the time the agreement was entered in to. The 
agreement, drafted by Berryhill, states that the funds were a loan. However, Berryhill states in 
his affidavit that funds were not actually a loan. 
Berryhill argues that the United States District Court case of DeVries v. DeLaval, Inc., 
2006 WL 1582179 (D. Idaho 2006) supports his argument that a claim for fraud cannot be based 





upon a failure to perform a contractual promise. The Court does not agree. In that case, the 
plaintiffs signed a release saying that they would not sue the manufacturer for allegedly defective 
equipment in exchange for various other terms. DeVries, 2006 WL 1582179 at *7. The 
plaintiffs alleged that they were induced to sign the release based on promises that new 
equipment would solve their problems and brought a claim for fraud in the inducements. Id. 
The court found that the alleged misrepresentations concerned the future performance of the 
equipment and therefore could not provide a basis for fraud. Id. at *8 Here, the alleged 
misrepresentation concerns present statement that Berryhill considered the funds a loan. This 
case is therefore distinguishable from De Vries. 
Next, the Court must determine whether Mosell Equities justifiably relied on the alleged 
misrepresentation regarding the funds being considered a loan. Berryhill cites to a Rode Island 
state case to support his argument that Mosell could not have justifiably relied on any 
misrepresentation because Mosell is a sophisticated investor and businessman. The Court is not 
persuaded. 
Whether reliance was justifiable is generally a question of fact. King v. Lang, 136 Idaho 
905, 911, 42 P.3d 698, 704 (2002). Idaho case law indicates that where a party is given a chance 
to independently investigate records containing the alleged misrepresentation that party cannot 
later claim it justifiably relied on any misrepresentation in the records. See id. However, the 
Court is not aware, and Defendants have not presented any, Idaho case law saying that as a 
matter of law a sophisticated investor or businessman may not justifiably rely on an agreement 
stating that the $50,000 check he just wrote was a loan. There is a question of fact as to whether 
Mosell was justified in relying on the statement made by Berryhill regarding the funds. 
Defendants' Motion for Summary Judgment is therefore denied as to Count Five of the 
Amended Complaint. The Court notes that Count Five is alleged against both Berryhill 
individually and against Berryhill & Co. A corporation is liable for the acts of its agents if a 
manager participated in or ratified the agent's acts See Vendelin v. Costco Wholesale Corp., 
140 Idaho 416, 431, 95 P.3d 34, 49 (2004). Here, Berryhill was the sole shareholder and 
manager of Berryhill & Co. and he participated in the alleged fraudulent acts. The Court denies 
Defendants' Motion as against Berryhill & Co. as well. 
(4) Plaintiff's Motion to Amend Complaint to Add Claim for Punitive Damages 
Plaintiff seeks leave to amend its Amended Complaint to add a claim for punitive 




for fraud and breach of contract demonstrate that the Defendants' conduct was oppressive, 
fraudulent, malicious, or outrageous. The Plaintiff argues that Berryhill enticed Mosell Equities 
to loan over $400,000 with the promise that the funds would be a loan until the parties finalized 
their agreement to purchase an interest in Berryhill & Co. The Plaintiff argues that Mosell's 
testimony at a deposition in the Matzek demonstrates that the parties intended the funds to be a 
loan and then transitioned into an equity interest in Berryhill & Co. Plaintiff points out that 
Berryhill now takes a contradictory position in this case when Berryhill states that the funds were 
simply an investment in the Polo Cove development. 
Complaints in civil actions may not include a prayer for relief seeking punitive damages, 
but a party may file a motion to amend his pleadings to seek punitive damages. IDAHO CODE 
ANN. § 6-1604(2). "The court shall allow the motion to amend the pleadings if, after weighing 
the evidence presented, the court concludes that, the moving party has established at [a] hearing 
a reasonable likelihood of proving facts at trial sufficient to support an award of punitive 
damages." IDAHO CODE ANN. § 6-1604(2). At trial, the party seeking punitive damages "must 
prove, by clear and convincing evidence, oppressive, fraudulent, malicious or outrageous 
conduct by the party against whom the claim for punitive damages is asserted." IDAHO CODE 
ANN.§ 6-1604(1). This requires that the plaintiff establish the "intersection of two factors: a bad 
act and a bad state of mind." Seiniger Law Office, P.A., 145 Idaho 241, 249, 178 P.3d 606, 614 
(2008)(quoting Myers v. Workmen's Auto Ins. Co., 140 Idaho 495, 503, 95 P.3d 977, 985 
(2004)). In other words, the plaintiff must prove that the defendant's actions towards plaintiff 
"constituted an extreme deviation from standards of reasonable conduct, which was done with 
knowledge of the likely consequences and an extremely harmful state of mind." Id. at 250, 178 
P.3d at 615. The mental state required is "an extremely harmful state of mind, whether that be 
termed malice, oppression, fraud, or gross negligence; or simply deliberate and willful." Id. at 
250, 178 P.3d at 615. Similarly, Idaho Jury Instruction 921 states that punitive damages may be 
awarded if it is found that acts were "performed by the defendant with [malice] [fraud] 
[oppression] [wantonness] [gross negligence] .... " (brackets in original). 
Malice has been defined as acting by ill will toward the other party, or with desire to 
injury the other party. Ross v. Kerr, 30 Idaho 492, _, 167 P. 654, 656 (1917). One district 
court has defined wantonness, in the context of punitive damages as where "defendant 
intentionally does or fails to do an act, knowing or having reason to know facts which would lead 
a reasonable man to realize that his conduct not only creates unreasonable risk of harm to 




Costco Wholesale Corp., 140 Idaho 416, 434, 95 P.3d 34, 52 (2004). In a civil case involving 
the Idaho guest statute, the court described gross negligence as requiring greater culpability than 
the ordinary negligence test of what an ordinarily careful or prudent person would have done in 
the same circumstances, but less culpability than a reckless disregard for the rights of others. 
Peterson v. Parry, 92 Idaho 647,657,448 P.2d 653,663 (1968). 
The court notes that "[p]unitive damages are not favored in the law and should be 
awarded in only the most unusual and compelling circumstances." Id.; Gunter v. Murphy's 
Lounge, LLC, 141 Idaho 16, 29, 105 P.3d 676, 689 (2005). Whether the moving party is entitled 
to amend his complaint to claim punitive damages is a matter of discretion for the trial court. 
Seiniger Law Office, P.A. v. North Pacific Ins. Co., 145 Idaho at 250, 178 P.3d at 615. 
The first claim the Plaintiff alleges that could support an award of punitive damages is 
breach of contract. Punitive damages may be appropriate in a breach of contract case where the 
breach constitutes an extreme deviation of reasonable care and was done with knowledge of its 
likely effects. Davis v. Gage, 106 Idaho 735, 739 682 P.2d 1282, 1286 (Idaho Ct. App. 1984). 
This is true even though punitive damages are not available in routine, ordinary breach of 
contract claims. Myers v. Workmen's Auto Ins. Co., 140 Idaho 495, 502, 95 P.3d 977, 984 
(2004). An award of nominal damages in a contract action can support a punitive award. Id. at 
503, 95, P.3d at 985. The relevant inquiry is the state of mind of the defendant, not the type of 
damages alleged. Id. 
In this case, it appears as though Plaintiff's breach of contract claim does not support an 
award of punitive damages. In weighing all of the evidence, the Court does not find that there is 
a reasonable likelihood that a jury would find by clear and convincing evidence oppressive, 
fraudulent, malicious or outrageous conduct by either Berryhill or Berryhill & Co. The Court 
does not find sufficient evidence that, at the time the agreement was entered into, Berryhill did 
not intend to either repay the funds or give Mosell an equity interest in Berryhill & Co. There is 
not sufficient evidence to meet the very high burden required to receive punitive damages. 
The same analysis applies for Plaintiff's fraud in the inducement claim. After weighing 
all of the evidence, the Court finds that Plaintiff has not met his burden. There is not sufficient 
evidence that Berryhill committed fraud in inducing Mosel] to sign the agreement. There is 
evidence that Berryhill may have engaged in potentially illegal behavior following the signing of 
the agreement, but there is not sufficient evidence of a fraudulent intent on the part of Berryhill 




The Court therefore denies the Plaintiff's Motion to Amend Complaint to Add Claim for 
Punitive Damages. 
(5) Defendants' Motion to Compel / Plaintiff's Motion for Protective Order 
The Court granted Defendants' Motion to Compel by Order dated April 27, 2010. 
CONCLUSION 
The Court grants Defendants' Motion to Strike and denies Plaintiff's Motion to Strike. 
The Court Denies Plaintiff's Motion for Summary Judgment. The Court also denies 
Defendants' Motion for Summary Judgment except that it finds as except that it finds as a matter 
of law that the October 9, 2007, and April 30, 2008, checks are not binding contracts. 
Finally, the Court denies Plaintiff's Motion to Amend Complaint to Add Claim for 
Punitive Damages. 
IT IS SO ORDERED 
Dated this 30h day of April 2010. 
~
I, J. David Navarro, the undersigned authority, do hereby certify that I have mailed, by 
United States Mail, one copy of the MEMORANDUM DECISION AND ORDER 
REGARDING CROSS MOTIONS FOR SUMMARY JUDGMENT, MOTIONS TO STRIKE, 
MOTION TO AMEND COMP AINT AND MOTION TO COMPEL as notice pursuant to Rule 
77(d) I.C.R. to each of the attorneys of record in this cause in envelopes addressed as follows: 
Eric R. Clark 
P.O. Box 2504 
Eagle, Idaho 83616 
Dated thi&_day of April 2010 
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motions of the parties and Plaintiff's pending motion regarding punitive damages to include the 
transcript of the Deposition of Amy Dempsey taken by Plaintiff on April 20, 2010. In support of 
this motion, Defendants rely on the Affidavit of Daniel E. Williams Re: Renewed Motion to 
Supplement Record on Summary Judgment. 
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1. Attached hereto is a true and correct copy of the Deposition of Amy Dempsey 
taken April 20, 2010. 
2. Ms. Dempsey's deposition testimony, although brief, sheds significant light on 
many of the issues at the crux of the parties' competing motions for summary judgment and 
Plaintiff's pending motion to amend to include punitive damages. 
3. Defendants do not bring this motion to supplement the record to raise additional 
issues. Rather, based on the Court's comments at the recent hearing on the pending motions, 
Defendants simply wish to provide the additional factual testimony provided by Ms. Dempsey 
for the Court's consideration as it analyzes the partie ' positions on summary judgment and 
punitive damages. i;;:-;, J 
Daniel E. Williams 
Subscribed and sworn to before me thi~y of April, 2010. 
//-- 7-12-
AFFIDAVIT OF DANIELE. WILLIAMS RE: RENEWED MOTION TO SUPPLEMENT 
RECORD ON SUMMARY JUDGMENT, P. 2 
000769
- -
CERTIFICATE OF SERVICE 
I hereby certify that on this 3§_ :ra;:-f April, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
~Via Facsimile: 939-7136 
Via U.S. Mail 
Daniel E. Williams 
AFFIDAVIT OF DANIELE. WILLIAMS RE: RENEWED MOTION TO SUPPLEMENT 
RECORD ON SUMMARY JUDGMENT, P. 3 
000770
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho 










CV OC 0909974 
BERRYHILL & COMPANY, INC., an 
Idaho Corporation, JOHN E. 
BERRYHILL, III, and AMY 
BERRYHILL, individually, and as 









) ________________ ) 
DEPOSITION OF AMY DEMPSEY 
APRIL 20, 2010 
BOISE, IDAHO 




Certified Shorthand Reporters 
Post Office Box 835 
Boise, Idaho 83701 
Reported By 
Leda Waddle 

































&EPOSITION OF AMY DEMPSEY 41lEN 4-20-10 
PAGE 1 
IN TEE DISTRICT COURT OF :Hi: FOUETH JUDIC:J<.L DISTRICT 
STATE OF IDAHO, IN AN~ FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho ) 




VS. )No. CV OC 0909974 
) 
BERRYHILL & COMPANY, INC., an ) 
Idaho Corporation, JOHN E. ) 
BERRYHILL, III, and AMY } 
BERRYHILL, individually, and as ) 
husband and wife, ) 
) 
Jefendant. ) 
) ____________ ) 
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DEPOSITION OF AMY DEMPSEY 
APRIL 20, 2010 
BOISE, IDA.HO 
DEPOSITION OF AMY DEMPSEY 
BE IT REMEMBERED that the deposition of AMY ~EMPSEY 
was taken by the attorney for the Plaintiff at the Law 
Offices of Thomas, Williams & Park, LLP, 121 N. 9th 
Street, Boise, Idaho, before Leda Waddle, a Court 
Reporter (Idaho No. 758) and Notary Public in and for the 
County of Ada, State of Idaho, on Tuesday, the 20th of 






CLARK & ASSOCIATES 
By: Eric R. Clark 
Post Office Box 2504 
Eagle, Idaho 83616 
THOMAS, WILLIAMS & PARK, LLP 
By: Daniel E. Williams 
121 N. 9th Street, Ste. 300 
Boise, Idaho 83701 
Glenn Mos ell. 
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1 Whereupon the deposition proceeded as follows: 
2 
3 AMY DEMPSEY, 
4 a witness having been first duly sworn to tell the truth, 
5 the whole truth, and nothing but the truth, testified as 
6 follows: 
7 EXAMINATION 
8 BY MR. ClARK: 
9 Q, You are Amy Dempsey? 
10 A. Yes. 
11 Q. Ms. Dempsey, my name is Eric Clark, and I 
12 represent Mosel! Equities in this case. 
13 A. Okay. 
14 Q, And I'm here to take your deposition, which was 
15 scheduled by notice, I understand. 
16 Have you ever had your deposition taken before? 
17 A. I have not. 
18 Q, Okay. I understand you had a dlance to talk to 
19 Mr. Williams before the deposition this morning. 
20 Do you have any questions about what is going to 
21 happen today? 
22 A. I don't believe so. 
23 Q. Okay. We have a court reporter here. You are 
24 under oath. It's kind of analogous to testifying in 
25 court 
4 
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1 . I'm going to ask you questions. Give me the 
2 best and fullest answer you can provide, if you would. 
3 If you don't understand my question, please ask 
4 me, and I'll try to darify it for you, 
5 And the only other real request that I have is 
5 that if there's a question pending, I'd like you to 
7 answer that before we take a break and you talk to 
8 Mr. Williams. 
9 Mr. Williams isn't representing you in this 
10 case? 
11 A. No. 
12 Q. Okay. 
13 Are you going to be called as an expert witness? 
14 Do you know? 
15 A. Not that rm aware of. 
16 Q. Okay. I understand that you are a Certified 
17 Public Accountant? 
18 A. That's correct. 
19 Q. How long have you been an accountant? 
20 A. Twelve years. 
21 Q. Are you licensed in Idaho? 
22 A. Yes. 
23 Q. Any other states? 
24 A. No. 
25 Q, Okay, And you are current in all your 
5 
P.11.GE 6 --------------, 
1 credentials? 
2 A. Yes. 
3 Q. My understanding is that you are the accountant 
4 for Berryhill & Company? 
5 A. Yes. I am. 
6 Q. Okay. 
7 And how long have you been an accountant for 
8 Berryhill & Company? 
9 A. A year and a half. 
10 Q. Okay. 
11 A. Since about December of '08. So you can do the 
12 math. 
13 Q. Probably can't but. 
14 A. I know. I dont have my 10-key, so. 
15 Q. Do you know Glenn Mosell? 
16 A. I know--yes, I do. 
17 Q. And how do you know Glenn? 
18 A. I met him through John Berryhill. 
19 Q. And did you have a meeting with Glenn and 
20 Mr. Berryhill? 
21 A. I believe we had two mee·ongs. 
22 Q. Okay, Okay. 
23 A. Or three meetings. Yeah. 
24 Q. Okay. Was the first meeting kind of an 
25 introductory /hiring-type meeting? 
6 
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1 A. Yes. It was. 
2 Q, Okay. What did the second meeting entail? 
3 A. The second meeting entailed meeting with Glenn, 
4 John, and an attorney to get a better understanding of 
5 their business relationship. 
6 Q. When was that meeting? 
7 A. Probably would have been about December of '08. 
8 We had the introductory meeting, an interview 
9 meeang, and then we had that meeting probably within a 
10 week or so, I believe. 
11 Q. Was that with Attorney Victoria Meier? 
12 A. Yes. It was. 
13 Q. Did you recommend Ms. Meier? 
14 A. I did. 
15 Q, Okay. And you said the meeting was to, I don't 
16 remember your exact words, but to discuss the business 
17 relationship between Mosell and Berryhill? 
18 A. Yes. Or kind of what they approached us about; 
19 yes. 
20 Q. And what did they approach you about? 
21 A. What was the issue, I guess. 
22 Q, Were they trying to form a business 
23 relationship? 
24 A. Well, they had a business relationship, and from 
25 my understanding, they had had a business relationship 
7 
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1 for, you know, a year or so prior to even coming to meet 
2 me, that I think they were still trying to solidify that 
3 relationship. 
4 Q, What do you understand the relationship the year 
5 or so prior was? 
6 A. I can't real~ spea~ because I really wasn't 
7 involved from the beginning with who and what and how 
8 they met and as far as that's concerned. 
9 Q. Okay. Well, let me rephrase that. 
10 Was the meeting to discuss formalizing a 
11 business relationship? 
12 A. Yes. 
13 Q. Okay. And do you remember any of the 
14 discussions during that meeting? 
15 A. No. Just trying to get an understanding of how 
16 they-- well, they had business cards with Polo Cove. 
17 There was space being utilized. You know, there was some 
18 joint relationships with leasing out space where John's 
19 old restaurant was. So there was all of these myriads of 
20 factors. And normally, when I have a client that comes 
21 in to meet with me, it's good to try to solidify these 
22 relationships. 
23 And it sounds like they had attempted to already 
24 do this with a previous attorney before Vicki. And so 
25 when I was asked, they were unhappy with that 
8 
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· 11 relationship, and that is why I recommended Vic~ Meier, 1 about what the goals were between their business 
I 2 because she was a CPA attorney, so she has experience in 2 relationship. 
1
3 the business background, and that's how we arrived at 3 Q, Well, there was direction to Ms. Meier to draft 
4 that point 4 some documents, wasn't there? 
1 
5 Q. Okay. So did the second meeting involve Vicki 5 A. Directions from the two of them? 
6 Meiers? 6 Q, Yes. 
7 A. No. We had one meeting with just John, Glenn, 7 A. From Glenn and John. 
8 and I. 8 Q, Did you ever see those documents that Vicki 
9 Q, Okay. 9 Meiers created? 
10 And then the next meeting involved Vicki? 10 A. Draft documents? 
11 A. No. 11 Q, Yeah. 
12 Q, Well... 12 A. Yes. 
13 A. Okay. We had three meetings. They came into my 13 Q. Okay. When did you review those? 
14 office and met with the managing partner and I to 14 A. At the time that they were done. 
15 interview me, or to interview our firm to see if they 15 I wouldn't say I necessarily reviewed them. I 
16 were interested. 16 was aware of what was in them. 
17 Because they had been interviewing firms at that 17 Q, And what were you aware of? What was in the 
18 time. I believe they had met with three more. 18 documents? 
19 And then the second meeting was the four of us. 19 A. Just trying to outline what the business purpose 
And then you asked how many times rve met 20 of their relationship was. 
21 Glenn, or had a meeting with Glenn and John, and the 21 Q, What did you understand that to be? 
22 third meeting was a meeting with Glenn and John and 22 A. Well, I understood that they were reaching a 
23 myself at lunch here at Berryhill, and that was the three 23 goal of trying to establish this long-term goal of this 
24 meetings. 24 developrnen~ Polo Cove, and having John out there 
25 Q, Okay, So the second meeting was the four of 25 assisting Glenn with his business endeavors of putting 
9 11 ~---------------... PAGE 10 --- -----,
~ 
you? You, Vicki and ·· 
A. That is correct. 
Q, Okay. That's what I'm trying to find out 
So in reference to the second meeting, there was 
' 5 discussions about what type of business entity should be 
6 formed; is that correct? Or how -- well, let me 
7 rephrase. 
8 Was there discussions about a buy-in? 
9 A. That meeting basically was, here was the 
10 documents that were drafted with another attorney and 
i1 trying to get an understanding of what the goal of the 
12 relationship was and where they were going. 
13 So whether that would entail a buy-in or not, 
14 nottiing was ever decided. 
15 Do you follow? Do you understand? 
16 Q, Nothing was decided at that meeting? 
17 A. Correct. Because no paperwork was ever signed. 
18 I mean, that was kind of the whole issue. 
19 Q, But there was eventually; right? 
20 A. We doni know. Because I had correspondence 
21 with them at that meeting. You know, there was drafts of 
22 documents, and then there was nothing ever discussed from 
23 that point on. 
24 And even at the meeting I had with John and 
25 Glenn and myself, there was still never any solid answer 
10 
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1 together ti·1is development. 
2 Q. I didn't see any Polo Cove language in Vicki 
3 Meiers' documents. Do you recall viewing any Polo Cove 
4 information in Vicki Meiers' documents? 
5 A. Not that I can recall. 
6 Q, Okay. You are talking about this goal of Polo 
7 Cove. 
8 A. Well, I think you have to look at what the big 
9 picture was here. 
10 That is why we were trying to figure out how 
11 they wanted to structure things, because that was this 
12 end goal. 
13 You are wanting to know what was discussed at 
14 the meeting. I mean, I have a business card that has 
15 John Berryhill on it from Polo Cove. 
16 So we were, as professionals, trying to gain an 
17 understanding of what these two people that had a 
18 business relationship, what they were trying to achieve. 
19 Whether that was ever drafted in the documents, you know, 
20 we can't speak to that. But, you know, we were only kind 
21 of in the first phase of trying to define what was this 
22 big picture and scope of what was being communicated to 
23 us. 
24 Q. Okay. What were Glenn and John communicating to 
25 you? What were they saying? 
12 
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1 A. That they were hoping to have this Berryhill 
2 · here and the Berryhill out in c.anyon County. 
3 Q. Well, I understand that in the business sense. 
4 A. Right 
5 Q. But with regard to formulating a company, what 
6 were they bying to do? Were they trying to put together 
7 an LLC, a C Corporation? What were they bying to do? 
8 A. I dont quite understand what you are sa~ng. 
9 Q. Was there a buy-in? 
10 A. I wouldn~ necessarily say there was a buy-in. 
11 I don't think that's the right terminology to use. It 
12 was never defined, and I can~ define it for you now. 
13 Q, Well, the parties used the term buy-in. 
14 A. Okay. 
15 Q. And there was to my understanding $405,000 
16 exchanged between the parties. 
17 A. Okay. And I can't --
18 MR. WILLIAMS: There's no question. 
19 Q, {BY MR. CLARK) So I'm trying to figure out, 
20 from your professional standpoint, what Glenn and 
21 Berryhill are trying to put together. 
22 With that in mind, there's been money 
23 transferred and promises made. What are they doing. 
24 MR. WILLIAMS: Hang on. I'm going to o~ect to 
25 the form. 
13 
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1 documents defining what that was. 
2 So from my professional standpoint, we can on~ 
3 work with what - well, they needed to sign the legal 
4 documents. That's why I had an attorney involved. 
5 That's why we needed to get an understanding. They 
6 needed to define it. There was nothing ever defined. 
7 Q. Okay. And there were legal documents generated. 
8 Have you seen Vicki Meiers' deposition testimony? 
9 A. No. I haven't seen anything. 
10 Q. Okay. And those documents were never signed? 
11 A. Nothing to my knowledge was ever signed. 
12 Q. Okay. 
13 Did you ever see a document with a copy of the 
14 loan, a copy of a check with a handwritten note on it? 
15 A. (No response from the witness.) 
16 Q. Let me just ask you if you've ever seen that 
17 document before. 
18 A. No. I havent 
19 Q, Did you see the actual checks that Mosell 
20 Equities sent to •• 
21 A. That's a no; huh-uh. 
22 Q. What did you understand the $405,000 was for? 
23 A. I don~ think I ever really fully understood. 
24 I still dont understand what the full $405,000 
25 was for, if it was that amount 
15 
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1 But go ahead. 
2 THE WITNESS: There was nothing put on paper to 
3 define what that $405,000 was. There's nothing signed. 
4 There was nothing we could ever extract out of the 
5 parties to determine how to define what that $405,000 
6 was. 
7 Q. (BY MR. CLARK) Did you ask Mr. Mosell what it 
8 was for? 
9 A. There was never any--you know, any time it was 
10 ever addressed, it was kind of always, "Well, yeah, yeah. 
11 We'll get to that," or, 'We'll get that defined. n 
12 Q. Who was saying, "Yeah, yeah. We'll get it 
13 defined·? 
14 A. Well, I kind of always got-- Glenn was in that 
15 sense, that he was never up front about what he or 
16 John -- both were never up front about what that money 
17 was for. 
18 Q. So it'snot just Glenn. It was both of them 
19 that were not up front about what the money was for? 
20 And when you say up front about what the money 
21 was for, in what context are you talking about? 
22 A. Well, if it was intended to be a buy-in, however 
23 they were going to divide the $405,000. Whatever. I 
24 don't even know if that's the exact number. 
25 First of all is, they never signed any legal 
14 
1 Q. Okay. 
2 A. Because there was a lot of stuff that they were 
3 doing, so. 
4 Q. Okay. You said you had a third meeting. 
5 A. Uh-huh. 
6 Q. Who was involved in that meeting? 
7 A. Glenn and John and myself. 
8 Q. When did that meeting take place? 
9 A. I tl·1ink that meeting took place - it was during 
10 tax season, so it had to be, like, the February or March 
11 time-frame. And it was again trying to find out where 
12 are we going. Because we needed to figure out what their 
13 relationship was going to be as far as preparing the 2008 
14 tax return. 
15 Q. Okay. And what was decided? Do you remember? 
16 A. Nothing was signed. 
17 So again, it was just like, okay, there is no 
18 relationship at this point that's defined between Glenn 
19 and John and to continue to file the tax return as it had 
20 been. 
21 Q. So this is you are talking about the 2007 tax 
22 forms? 
23 A. No. I did not prepare the 2007. The 2008. 
24 They came to me at the end of December of '08. So in '09 
25 I'd be preparing the 2008 tax return. 
16 
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1 Q. So the meeting was in '09? 
2 A. No. I take that back. 
3 Okay. So maybe I have my time wrong. 
4 Oh, no. Because this is 110. 
5 No. Because ... 
6 I don't recall if it was -- there's been so much 
7 time lapsed. 
8 Q, Let me just represent to you that I believe, and 
9 I have a copy of Vicki's documents that she provided, and 
10 she created the documents in February of '08. 
11 A. Okay. Then it was '08, then, for the '07 tax 
12 year, so. 
13 Q, Okay. Don't feel bad. I missed a decade 
14 yesterday in the deposition. 
15 MR. WIWAMS: Twice. 
16 MR. Cl.ARK: Yeah, twice. 
17 THE WIDJESS: So the time-frame we are dealing 
18 with, I guess, for the record, is the '07 tax year. 
19 MR. ClARK: Okay. 
20 Q, (BY MR. CLARK) So you were concerned how to 
21 account for what during this meeting? 
22 A. Moneys that had been deposited into the 
23 company. 
24 Q, And do you know the figure? 
25 A. I don't know the figure, because these moneys 
17 
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1 had been coming into the company before I was engaged to 
2 be the CPA for that tax year. 
3 Q, So did you discuss with Mr. Berryhill and 
4 Mr. Mosell at this meeting about what they wanted to do 
5 with those funds, how they wanted to account for those 
6 funds? 
7 A. Not specifically, no. 
8 Q. Did you recommend how they should account for 
9 the funds? 
10 A. Well, I didn't recommend in the sense of, 'We 
11 need to sign the legal documents that would help us 
12 define how to dassify the moneys." 
13 Q, At that poin~ do you know if the parties had 
14 received Vicki's documents or not? 
15 A. I don't recall. I mean ... 
16 Q, You didn't ask, "Hey. Vicki is creating 
17 documents. Have you guys signed them yet"? 
18 A. (No response from the Witness.) 
19 Q. If I understood your testimony before, you said 
20 you had seen those documents Vicki created. 
21 A. A draft; yeah. 
22 Q, Because you were a cc recipient. 
23 A. So probably at the meeting I would have said, 
24 "Are you moving forward with this," and it was, "No," 
25 that everything was on hold. 
18 
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1 Q. Okay. 
2 A. And I don't remember why that was. 
3 Q, Okay. 
4 A. Why they were. 
5 Q. So with everything being on hold, how did you 
6 end up accounting for the money on the 2007 taxes? 
7 A. As, like, a liability. 
8 Or in some cases that could be termed as a 
9 deferred revenue item. 
10 Q. Okay. How would you account for the money if 
11 it's just an investment into the company? 
12 A. It was never determined to be an investment. I 
13 mean, it could be consulting fees. It could be 
14 reimbursement for furniture and fixtures. There was no 
15 definition of what this money was. 
16 Q. Well, did you see the checks? 
17 A. I did not see the checks. 
18 Q, Okay. 
19 There's an annotation on the checks where it 
20 says "loan" on most of the checks. 
21 If it was a buy-in, a stock buy-in or stock 
22 transfer, then would it create an equity account? How 
23 would you account for the money? 
24 A. Correct. 
25 Q. So there would be an equity account for it? 
19 
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1 A. (Witness nodding.) 
2 Q. Let me hand you this. 
3 (Exhibit 1 was marked for identification.) 
4 Q, (BY MR. CLARK) Ms. Dempsey, I've had the court 
5 reporter hand you a Berryhill & Company balance sheet 
6 A. Uh-huh. 
7 Q, As of June 30th, 2008. 
8 Have you ever seen this document before? 
9 A. I've seen a balance sheet. I can't say I've 
10 specifically seen the June 30th, '08 balance sheet. 
11 Q. Does Berryhill & Company create these on a 
12 monthly basis? 
13 A. I believe so; yes. 
14 Q, Do you recall what other financial documents 
15 they create on a monthly basis? 
16 A. No. 
17 Q. Do you review financial information from 
18 Berryhill &. Company periodically or just at the end of 
19 theyear? 
20 A. Using the term review, I would have to say no. 
21 Because in accounting, the term of review is providing 
22 analytical procedures on the balance and verification. 
23 And so I did not review the information. 
24 Q. Do you receive and look at financial information 
25 from Berryhill &. Company during the year? 
20 
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1 A. Generally only at the end of the year. 1 A. I don't. 
2 · Q. Okay. 2 Q. Okay. Did you ever hear Mr. Mosell or 
3 Do you provide inpu~ guidance, or advice during 3 Mr. Berryhill refer to the money as a loan from Mosell 
4 the year with regard to financial decisions? 4 Equities to Berryhill & Company? 
5 A. No, not generally. 5 A. can you restate the question? 
6 Q. Okay. Let me have you look at the long-term 6 Q. Well, let me ask you this. When you had your 
7 liabilities section of Exhibit 1. 7 meeting, did you ask them from a professional standpoint 
8 A. Uh-huh. 8 what the $385,000 or $405,000 was for? 
9 Q. There's an annotation for Mosell Equities, LLC. 9 MR. WILLIAMS: We are still talking about the 
10 A. Yes. 10 lunch meeting? The third one? 
11 Q. There's also an annotation under the equity 11 MR. ClARK: Yeah. 
12 section for $20,000. 12 THE WITNESS: Repeat the question again, because 
13 Do you know what that was for? 13 now we are tal~ng about $385,000, and we were talking 
14 A. I would not know what that was for. 14 about $405,000. 
15 Q. An equity category on a balance sheet like this 15 Q. (BY MR. CLARK) Well, rm just asking what they 
16 indicates some type of ownership equity? 16 are telling you. rm just asking what they told you. 
17 A. It could, if they had an experienced bookkeeper 17 A. It was never clear. 
18 that understood how to record the accounting. 18 Some of it possibly was a loan; some of it was 
19 Q. So are you contending that Ms. Luedtke was not 19 for, you know, John helping develop tl·1is idea up at Polo 
20 an experienced bookkeeper? 20 Cove. 
21 A. No, I'm not. rm just saying that this was not 21 Nothing was clearty defined in how to split any 
22 prepared in a manner to be used in a situation that this 22 of the money. 
23 is an analysis. So I don~ feel that you can trust how 23 There was a lot of expense that went into 
24 things were recorded in the sense of it being in the 24 building the restaurant space that John currently is in. 
25 equity versus the long-term liabilities versus the assets 25 That was all toward some goal for Polo Cove. 
21 23 
-
[ 1 section. "We are going to market here so that we can take 2 Q. Okay. our idea there." 
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3 A. You don1 have a document from a CPA that is 3 Q. And who told you that? 
4 saying that this is reliable financial information. 4 A. Both Glenn and John. 
5 Q, Okay. 5 Q, Okay. 
6 But if Berryhill & Company received $405,000 6 So was there any terminology about or 
7 from somebody to pay bills, to do tha~ how would you 7 discussions about why Mosell Equities was handing over 
8 account for that if it wasn't a long-term liability or an 8 this money? 
9 equity account? Would it be income? 9 A. It was all in the name of this Polo Cove 
10 A. It depends on what the nature of the $405,000 10 development. 
11 was. 11 Q. All in the name of the Polo Cove development? 
12 Q. Okay. 12 A. That's what I walked away with, from this 
13 A. Without knowing facts and circumstances, you 13 understanding, is that Glenn was going to use John as an 
14 can't answer that question. 14 anchor, because in order to do this development up there, 
15 Q, Well·· 15 he needed some type of name brand behind it. 
16 A. And we have no facts to what the money was for, 16 And so he was, as part of that relationship, and 
17 in my o~nion. 17 that's where I felt that this money which was going to be 
18 MR. CLARK: Can I have this marked? 18 defined when the legal documents were signed, was to help 
19 (Exhibit 2 was marked for identification.) 19 promote that. So we've got Benyhill here, Benyhill 
20 Q. (BY MR. CLARK) Ms. Dempsey, you've been handed 20 there, and that was going to be one of his primary 
21 what has been marked as Exhibit No. 2. 21 anchors up to that development. 
22 And do you recognize -- well, have you seen 22 Q, Okay. So the $400,000, or some of the money, 
23 Mr. Berryhill's handwriting before? 23 was paid directly. 
24 A. Not that I could say I could recognize. 24 What do you understand the money was being 
25 Q. Okay. Do you recognize his signature? 25 provided for? I guess, all to further this broad goal? 
22 24 
BURNHAM HABEL & AS SOCIA TES, INC. (208) 345-5700 
000777
&EPOSITION OF AMY DEMPSEY tlEN 4-20-10 
PAGE 25 --------------, 
A. Yes. 
Q. How would you account for that? 
A. How would I account for that? 
4 Q, When the money comes in. 
5 A. Well, once everything would have been agreed 
6 upon in the agreement. 
7 So ba~cally it was sitting in a holding account 
8 until those documents were signed, and then we could 
9 figure out, okay, was this consulong fees to John? Was 
10 this reimbursements of build-out here? You know, is he 
11 buying part of the Berryhill name, you know, with that 
12 money injection? 
13 So nothing was ever defined. 
14 Q. Okay. You said the money was in an account. 
15 The money wasn't in an account. You are talking 
16 about accounting? 
17 A. I mean sitting here in the books in what I would 
18 term more of a holding until it was defined. 
19 There was no legal document signed or nothing 
20 that ever defined what that money was. 
21 Q. Okay. So as you sit here today, how did you --
well, let me just hand you this. 
23 (Exhibit 3 was marked for identification.) 
24 Q, (BY MR. CLARK) Ms. Dempsey, I've handed you 
25 Exhibit No. 3. 
25 
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Have you seen this document before? 
A. Yes. 
Q. Okay. And what is it? 
A. It is a balance sheet from Berryhill & Company 
that I received back from their accountant after my 
year-end adjusting journal entries to prepare the tax 
return. 
Q. So there's a difference here between June 30, 
'08 and December 31, '08 with regard to the designation 
of Mosell Equities, LLC and the long-term liability 
account. It goes from a long-term liability to a 
contingent liability. 
What is the significance of that from an 
accounting standpoint? 
A. Nothing really. In the sense it was just 
defining that it was contingent. We don1t still know how 
to dassify it, if that makes sense. 
Q. When you say don1t know how to classify it, if 
it's still considered a liability --
A. In a sense if you have deferred revenue, if this 
is really consulting fees that were paid to John for his 
name being used for the Polo Cove development or for his 
guidance and advice in establishing that entity. Because 
26 
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1 this relationship is going on, you know, from '05, that 
2 you would also put as a deferred revenue account, because 
3 it's a credit. Revenue is a credit. 
4 So oftentimes when it's not an equity, so we've 
5 got something here that is contingent on what ultimately 
6 is going to be. 
7 Q. How would this account, if it changed to be·· 
8 well, if Mosell Equities doesn't have an ownership 
9 interest in the company and money is coming in from that 
1 O non-owner entity and it's used in this company for TI 
11 build-out, all of that type of stuff, how do you account 
12 for that money if it's not a long-term liability? Is it 
13 income? 
14 A. That's what rm sa~ng. Until it was defined on 
15 what it was, it's sitting there until, you know, it was 
16 defined on what it was intended to be. 
17 Q. Okay. But where it's sitting now is what I'm 
18 talking about 
19 A. It's still sitting in a long-term liability. 
20 Q, Which means what? 
21 A. It's something that is not going to be 
22 recognized within a 12-month pe1iod versus -- you mean a 
23 current liability? 
24 Q. Well, I'm thinking more in the terms of the loan 
25 category. 
27 
PAGE 2B --------------, 
1 When I think of long-term liabilities or 
2 liabilities, I think of something that I have to pay 
3 back. 
4 So if it's in a long-term liability accoun~ it 
5 means the company is looking, that it may have to pay 
6 that money back? 
7 A. Oh, no. Not in this case. Because in the 
8 long-term liability, like I said, you could have deferred 
9 revenue that is sitting in a long-term liability as 
10 well. 
11 Q, Okay. 
12 A. So without there being any kind of signed loan 
13 agreement, we can't really call it a loan. 
14 Q. Okay. 
15 A. I didn't see anything of that nature. 
16 Q. Okay. 
17 But you haven't seen anything that would 
18 classify the money as anything else, any other type of 
19 equity account, any other type of asset account? 






You know, there was all of this going on, so. 
Q, So the way it's classified, long-term liability 
is based on your understanding. You are not sitting here 
saying it's a loan, but it could be a loan, or that's 
28 
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1 where you would put a loan under, would be under '1 Q. {BY MR. CLARK) --with regard to all meetings 
2 long-term liabilities? 2 that you had or just one meeting? 
3 A. Is that a question, or? 3 Let me ask you a better question, 
4 Q. Well, I'm asking you where you would put a loan, 4 Did you have more than one meeting with 
5 A. A loan would go under, or is an item that can be 5 Mr. Berryhill? 
6 considered a long-term liability. 6 MR. WILLIAMS: About anything? 
7 Q. Okay. 7 MR. CLARK: No, about this case. 
8 I noticed that there was under the equity 8 rm sorry. 
9 account in Exhibit No. 1, there is $20,000 under Mosell 9 TI-IE WITNESS: Not that I recall. 
10 Equities. 10 Q, (BY MR. CLARK) You just had the one meeting 
11 A. Uh-huh. 11 with Mr. Berryhill about this case? 
12 Q. And then there's no annotation at the end of the 12 A. I mean, I meet with my client, because rm still 
13 year. 13 engaged to do his accounting. It's not like this is 
14 Do you know what happened to that $20,000? 14 something that we discussed. 
15 A. I dont 15 Q, Well, that's what I'm asking. 
16 Q, It's not an entry that you made? 16 You mean there's the continuing professional 
17 A. I can't speak to -- I would have to look at the 17 relationship, and then there is this case. 
18 records to determine who and when and why the adjustments 18 So I'm asking you, did you have specific 
19 were made, so. 19 discussions about this case? 
20 Q. And what records would those be? Are those 20 MR. WILLIAMS: rm going to object to the form. 
21 records you have or that Berryhill generates, or what? 21 But go ahead if you can. 
22 A. Well, it would be if the bookkeeper did tt. It 22 TiiE WITNESS: Well, yes, to the extent that I 
23 is nothing that I would have. 23 think this is the only case that exi5ts. So if there was 
24 Q. Okay. 24 any discussions on a case, it was about this case. 
25 Was there any specific accounting at the end of 25 MR. a.ARK: And I guess my emphasis was wrong. 
29 31 
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PAGE 30 -----------~ ,--- PAGE 32 -----------~ 
1 the year for the $20,000? 1 I understand that you have discussions about the 
2 A. It's been so long, I can't remember. 2 ongoing accounting relationship, but rm saying that I'm 
3 Q. I have the tax forms here. 3 asking if there was discussions about tl·1is case that are 
4 A. I can't recall what my journal entries were. I 4 over and above what you would discuss in a regular 
5 have a lot of dients. 5 accounting relationship. 
6 Q. Okay. Have you spoken with Mr. Berryhill since 6 MR. WILLIAMS: rm going to object to the 
7 the meeting that you had with Glenn and John in early 7 form. 
8 2008? 8 THE WITNESS: {No response to the question.) 
9 A. Spoken with him regarding? 9 Q. (BY MR. CLARK) Well, let me ask you this. 
10 Q. This case. 10 Did you go back and sit with Mr, Berryhill and 
11 MR. WILLIAMS: That's a yes or no. 11 talk about the meetings that you had with Glenn and John? 
12 THE WITNESS: Yes. 12 A. I mean, not specifically. 
13 Q, (BY MR. CLARK) Did you talk about this case? 13 Q, Okay. 
14 A. I just want to be specific. This case? 14 A. I guess I don't understand what you are 
15 Q, Yes. 15 asking. 
16 A. Okay. 16 Q, Well, did you have a conversation with 
17 Q. And are you acting as·· I think you answered 17 Mr. Berryhill where you sat down and he said, 
18 this. 18 ·Ms. Dempsey, what do you recall about our meetings in 
19 Are you acting as an expert witness in the case? 19 20081? 
20 A. Not that rm aware of; no. 20 A. Oh, no. No. 
21 Q, Okay. And what did you and Mr. Berryhill 21 Q, Or dOOJments reviewed? Anything like that. 
22 discuss •• 22 And I mean with regard to this case. 
23 MR. WILLIAMS: rm going to instruct the witness 23 A. I havent reviewed any documents in this case, 
24 not to answer. 24 if that's what you are asking. 
25 MR. Cl.ARK: Okay. 25 Q, Okay, I'm just trying to figure out if you had 
30 32 
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1 any discussions with Mr. Berryhill relating to the issues 1 Q, For Berryhill & Company. I didn't see any K-1s 
2 raised in this case, breach of contract, fraud, those 2 for anybody else. 
3 types of things. 3 Were there any others? 
4 A. (No response from the Witness.) 4 A. No. He is listed as the sole shareholder, stock 
5 Q, No? 5 owner. 
6 A. You mean breach of contract between the two of 6 Q, Okay. 
7 them? 7 A. That's where this would say 100 percent. 
8 There was no contract. 8 Q. Yep. 
9 Q, Well, is that your legal opinion, that there was 9 And what is this $50,000? 
10 no contract? 10 A. That would be distributions. 
11 A. Well, rm not an attorney, so I cant say it's 11 Q. Where did that come from? Do you know? 
12 my legal opinion. rm just saying there was no contract 12 A. It would be money taken out of the company. 
13 to define anything. 13 Q, Would it show an equity account or show a 
14 Q, There was no written contract that you saw? 14 deduction to his ownership equity? 
15 A. Right. 15 A. Yes, 
16 Q, Okay. Let me show you this. I don't want to 16 Q, Do you know what that $50,000 was for? 
17 make all of these copies for the record, but let me refer 17 A. I don't. 
18 you to the 2008 Berryhill & Company income tax returns. 18 Q. Do you know where it came from? 
19 Did you prepare these for Mr. Berryhill, or for 19 A. It came from the company deposits. 
20 the company? 20 Q. Okay, 
21 A. Yes. Uh-huh. 21 You don't do Mr. Berryhill's personal taxes? 
22 Q, There's a Compensation Of Officers statement on 22 A. I do not. 
23 the first page showing $60,000. 23 Q. Okay. I have one more question. 
24 Would that be the officers of Berryhill & 24 Are you doing the 2009 taxes? 
25 Company? 25 A. I am engaged to do 2009, but I have not seen any 
33 35 
- PAGE 34 - PAGE 36 
1 You can look at these. 1 records. 
2 A. Well, that would be the active officer, of what 2 Q. So did you file an extension? 
3 his W-2 was. That's what that form is. 3 A. Yes. 
4 Do you understand it to be something different? 4 Q. You don't have an idea what the gross receipts 
5 Q, Well, I'm asking you. Is there also -- well, do 5 were for 2009, do you? 
6 you recall whether or not Mr. Berryhill received a 6 A. I do not. 
7 salary? 7 MR. ClARK: Okay. Let me chat with Glenn for a 
8 A. That would be his salary. 8 minute, and we'll probably be wrapping it up. 
9 Q. The $60,000 would be his salary? 9 (Brief recess was taken.) 
10 A. Yeah. 10 MR. ClARK: A cou~e more questions, and then 
11 Q, Okay. 11 I'll get you out of here. 
12 A. That's what I meant when I said W-2. Usually it 12 rm still mad at you about putting this small 
13 agrees to the W-2. 13 print on the tax forms, though. 
14 Q. And there wasn't any W-2s attached? 14 CONTINUED EXAMINATION 
15 A. Of course it doesn't attach to the S 15 BY MR. ClARK: 
16 Corporation. It would be in a statement. 16 Q. Okay. Would you look at Exhibit No. 3 for me? 
17 It would be in a statement right here. Yeah. 17 No. Let me give you another one, No. 2. 
18 Q. Total to form 1120S. That was the form 18 A. Okay. 
19 attached? 19 Q, I just want you to confirm that Mr. Berryhill 
20 A. Excuse me? Say that again. 20 never showed you that document, or? 
21 Q. What is a Form 1120S? 21 A. Yeah. I'll confirm that. I haven't ever seen 
22 A. That is what you are looking at. That is the 22 this signed document. 
23 S Corporation return. 23 Q. There's $385,000 listed on those balance sheets. 
24 Q. Okay. I didn't see any K-1s. 24 A. Can you say that again? What number? 
25 A. That is the K-1; right there. 25 Q. $385,000 to the Mosell Equity account. 
34 36 
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1 A. Yes. 
2 Q. Did you ever see checks regarding the money that 
3 was used to create the account? Mr. Berryhill never 
4 showed you those documents? 
5 A. No. I never saw the original source 
6 documents. 
7 Q. Okay. 
8 Okay. And you had mentioned that you had some 
9 journal entries with regard to the Mosell Equities 
10 account 
11 A. I can't speak that it was to the Masell Equities 
12 account. I'm just saying in general it could have been 
13 depreciation. Anything we do, when I get the information 
14 from the dient, we have to post, you know, go through 
15 and take a look at that. 
16 You know, it could be payroll, depredation, 
17 so. 
18 Q. So as you sit here today, did you make a journal 
19 enby for Mosell Equities? 
20 A. I can't say that I did or didn't without loo~ng 
21 at my records. 
22 Q. And that just involves -- what, are those 
23 handwiitten or electronic copies? Do you make an 
24 electronic notation in the journal enby? 
25 A. Yeah. 
37 
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1 Q. But you can hard copy those? 
2 A. You mean print them? 
3 Q. Print them. 
4 A. Yeah. 
5 MR. ClARK: Okay. That's all I have. Thank you 
6 very much. 
7 MR. WILLIAMS: I have nothing. 
8 (Conclusion of proceedings at 10:48 a.m.) 


































SU.TE OF IDAHO 
COUNTY OF ADI. 
ss: 
I, AMY DEMPSEY, being fir.st duly sworn on my 
oath depose and say: 
That ; arr. the witness named in the foregoing 
deposition taken the 20th day of April, 2010, 
consisting of pages numbered 1 through 39, inclusive; 
that I have read the said deposition and t.nov the 
contents thereof; that the questions contained 
therein ,.ere propounded to me; the answers as 
contained therein (or as corrected by me therein) 
are true and correct. 
AMY DEMPSEY 
Subscribed and sworn to before me this day 
of , 2010, at ____ , Idaho. 
Notary Public for Idaho 
Residing at ____ , Idaho. 
My Commission Expires: __ _ 
39 
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STATE OF IDAHO 
COUNTY OF ADA 
RtPORTER' S CER, l FI CA TE 
ss. 
!, LEDA ijADDLE, CSR, (Idaho No. 758) and 
Notary Pu.Dl1c in and for the State of Idaho, do hereby 
certify: 
That prior to being examined, the witness named 
in the foregoing deposition was by roe duly sworn to 
10 testify to the truth, the vhole truth, and nothing but 
11 the truth. 
12 That said deposition 1'1'as taken down by me in 
13 shorthand at the time and place therein named and 
14 thereafter reduced to typewriting under my direction, 
15 and that the foregoing transcript contains a full, 
16 true, and verbatim record of said deposition. 
17 I further certify that I have no interest in 
18 the event of the action. 
19 WITNESS 11y hand and seal this 20th day of 
20 April, 2010. 
21 
22 LEDA llADDLt 
Idaho CSR No. 75B, 
23 Notary Public in and for the 
State of Idaho. 
24 
25 My Commission Expires December 14, 2011. 
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STATE OF IDAHO 
COUNTY OF ADA 
REPORTER'S CERTIFICATE 
ss. 
I, LEDA WADDLE, CSR, (Idaho No. 758) and 
Notary Public in and for the State of Idaho, do hereby 
certify: 
That prior to being examined, the witness named 
in the foregoing deposition was by me duly sworn to 
testify to the truth, the whole truth, and nothing but 
the truth. 
That said deposition was taken down by me in 
shorthand at the time and place therein named and 
thereafter reduced to typewriting under my direction, 
and that the foregoing transcript contains a full, 
true, and verbatim record of said d·eposi tion. 
I further certify that I have no interest in 
the event of the action. 
WITNESS my hand and seal this 20th day of 
April, 2010. 
LEDA W ADD I_F 
Notary Puhlll' 
Slate of lcfahn 
LEDA WADDLE 
Idaho CSR No. 758, 
Notary Public in and for the 
State of Idaho. 








Berryhill & Company Inc 
Balance Sheet 
As of June 30, 2008 
Cum,nt Assets 
Checking/Savings 
BANK OF THE CASCADES • 4069 
Key Checking - 2932 





Total Accounts Receivable 
Other Current Assets 
Undeposited Funds 
Total Other Current Assets 
Total Current Assets 
Fixed Assets 
Leasehold Improvements 
Inventory on Hand 
Equipment 
Furniture and Fixtures 
Vehitles 
Accumulated Dep,eciation- Equip 
Total Fixed Assets 
TOTAL ASSETS 





Total Accounts Payable 
Other Current Liabilities 
BOTC • LINE OF CREDIT 
Direct Deposit Liabilities 
KeySank L-0-C #1001 (SOK) 
Loan -Amy Benyhlll 
Sales Tax Payable 
Payroll Liabilities 
Reservation Fees & Deposits 
BHCGiltCards 
Trade Accounts 
Total Other Current Uabllities 
Total Currant liabilities 
Long Tenn Uabilities 
BOTC SBA Loan 
Mosell Equities LLC. 
KeyBank Commercial Loan-0001 
City of Boise SEWER • Broadway 
City of Boise SEWER • Downtown 
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BenyhDI & Company Inc 
Balance Sheet 
Aa of Deoelnber 31, 2008 
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** IIUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY** 
TIME RECEIVED REMOTE CSID DU-ON PAGES 
May 7, 2010 4:08:34 PM MDT 208-939-7136 76 2 
STATUS 
Received 
5/7/2010 4:07 PM FROM: 208-939-7136 CLARK _ASSOClATES, ATTORNEYS AT LA~ TO: 2876919 PAGE: 001 OF 002 
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
NO. ~ 
A.M _____ "-i'J.£~,,V..,,...__ __ =. 
MAY O 7 2010 
J. DAVID NAVARRO, Clark 
By E. HOLMES 
OCPUTY 
IN THE DISTRICT COURT OF THE FOURTH nJDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMP ANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and a-; 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
NOTICE OF SERVICE OF 
PLAINTIFF'S FIRST SET OF 
REQUESTS FOR ADMISSIONS, 
PLAINTIFF'S THIRD SET OF 
INTERROGATORIES AND 
PLAINTIFF'S FOURTH SET OF 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO DEFENDANTS 
PLEASE TAKE NOTICE the Plaintiff has forwarded a true and correct copy of 
PLAINTIFF'S FIRST SET OF REQUESTS FOR ADMISSIONS, 
NOTICE OF SERVICE OF PLAINTIFF'S FIRST SET OF REQUESTS FOR 
ADMISSIONS, PLAINTIFF'S THIRD SET OF INTERROGATORIES AND 
PLAINTIFF'S FOURTH SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO DEFENDANTS - 1 
000787
5/7/2010 4:07 PM FROM: 2-9-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAIi TC-76919 PAGE: 002 OF 002 
PLAINTIFF'S THIRD SET OF I:-l"TERROGATORIES AND PLAI:-l"TIFF'S FOURTH 
SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO DEFENDANTS 
as provided by Rules 33, 34 and 36 of the Idaho Rules of Civil Procedure on this date to 
the Defendants via facsimile transmission to the Defendants' attorney of record. 
DATED this 7th day of May, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ?1h day of May, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise. ID 83701 
(208) 345-7894 
ERIC R. CLARK 
NOTICE OF SERVICE OF PLAINTIFF'S FIRST SET OF REQUESTS FOR 
ADMISSIONS, PLAINTIFF'S THIRD SET OF INTERROGATORIES AND 
PLAINTIFF'S FOURTH SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO DEFENDANTS - 2 
000788
- . 
DANIELE. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@thomaswilliamslaw.com 
Attorneys for Defendants 
• Nu. 
AM_-__ -.,,FIL~;~~-H/IJ::+-j-1::---z,-.,..>-= 
MAY 12 2010 
J. L,,....,,~ l'-tAVAHHO, Clerk 
By LAMES 
DEPuTv 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATEOFIDAHO,IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 






BERRYHILL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYHILL III and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
Case No. CV OC 0909974 
DEFENDANTS' MOTION 
FOR SANCTIONS AND TO 
VACATE TRIAL SETTING 
Defendants Berryhill & Company, Inc., and John E. Berryhill III, by and through their 
counsel of record, pursuant to Rule 37(b ), I.R.C.P., as well as Rule 9, Local Rules of the District 
Court and Magistrate Division for the Fourth Judicial District, hereby move the Court for its 
Order imposing appropriate sanctions on Plaintiff for its failure to comply with the Court's Order 
DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 1 
000789
Granting Defendants' Motion to Compel of April 27, 2010. Defendants further move the Court 
to vacate the current trial setting of June 21, 2010. 
In support of this motion Defendants rely on the Affidavit of Daniel E. Williams Re: 
Motion for Sanctions and to Vacate Trial Setting, filed concurrently. 
Defendants request oral argument pursuant to Rule 7(b)(3), I.R.C.P . 
. z~ DA TED this £ day of May, 2010. 
Daniel E. Williams 
Attorney for Defendants 
CERTIFICATE OF SERVICE 
~ 
I hereby certify that on this~ day of May, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
...........--· Via Facsimile: 939-7136 
Via U.S. Mail 
Daniel E. Williams 
DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 2 
000790
ORIINAL 
DANIEL E. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@thomaswilliamslaw.com 
Attorneys for Defendants 
~:;.,:· :::..____---::,,~"
1..,,L~,,..~A.--+1-,,a~5.,..,i)-+-
MAY J 2 2010 
.J. DAVID l',l"\VPIHRO, Clerk 
By LAMES 
D!PUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 
Liability Company, ) 
) 
) 




BERRYIDLL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYIDLL III and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
STA TE OF IDAHO ) 
)ss. 
County of Ada ) 
) 
Defendants. ) 
Case No. CV OC 090997 4 
AFFIDAVIT OF DANIELE. 
WILLIAMS RE: DEFENDANTS' 
MOTION FOR SANCTIONS 
AND TO VACATE TRIAL 
SETTING 
DANIELE. WILLIAMS, being first duly sworn, deposes and says: 
AFFIDAVIT OF DANIELE. WILLIAMS RE: DEFENDANTS' MOTION FOR SANCTIONS 
AND TO VACATE TRIAL SETTING, P. 1 
000791
-
1. I am the attorney of record for Defendants, Berryhill & Company, Inc., and John 
E. Berryhill III, and have personal knowledge of the facts and matters set forth herein. 
2. At the hearing on the parties' summary judgment and other motions on April 21, 
2010, the Court stated that it was granting Defendants' Motion to Compel regarding their First 
Requests for Production to Plaintiff 
3. On the 27th day of April, 2010, the Court issued its written Order directing 
Plaintiff to respond to Defendants' First Requests for Production to Plaintiff without objection 
within fourteen (14) days or May 11, 2010. 
4. On May 1, 2010, the parties agreed to postpone the scheduled deposition of 
Plaintiffs owner and managing member, Glenn Mosell, so that Defendants could have responses 
to requests for production prior to talcing Mr. Mosell's deposition testimony. Also on May 1, 
2010, Plaintiff's counsel indicated by email that Plaintiff "should have them [responses and 
documents] to you by the end of the week." By the end of that week, Plaintiff did not provide 
responses. 
5. Plaintiff has still not provided responses or documents, despite the Court's 
deadline in its Order. Neither has Plaintiff requested further time from Defendants or the Court. 
6. At Plaintiff's insistence on an early trial setting, the Court set an eight-day jury 
trial for June 21, 2010. Disclosure of witnesses is due May 24, 2010. When the Court gave 
Plaintiff this setting, Defendants' counsel noted that, given the type of claims pursued by Plaintiff 
and the wide-ranging factual record that would have to be discovered and tried, such a quick 
setting would be difficult to maintain. 
AFFIDAVIT OF DANIELE. WILLIAMS RE: DEFENDANTS' MOTION FOR SANCTIONS 
AND TO VACATE TRIAL SETTING, P. 2 
000792
7. Due to Plaintiffs failure to comply with the Court's Order Granting Defendants' 
Motion to Compel, Defendants still do not have Plaintiff's responses to requests for production. 
Defendants still do not have the deposition testimony of Plaintiff's principal. Plaintiffs failure 
to comply with the Court's Order has prejudiced Defendants' ability to adhere to the deadlines 
stipulated to by the parties and to prepare in a reasonable manner for trial. 
8. Accordingly, Defendants submit that good cause exists to impose an appropriate 
sanction upon Plaintiff pursuant to Rule 37(b)(2) and to vacate the current trial setting so as to 
give Defendants a fair opportunity to defend themse~es against Plaintiff's claims. 
D~s 
t~ Subscribed and sworn to before me this~ day of May, 2010. 
AFFIDAVIT OF DANIELE. WILLIAMS RE: DEFENDANTS' MOTION FOR SANCTIONS 
AND TO VACATE TRIAL SETTING, P. 3 
000793
CERTIFICATE OF SERVICE 
I hereby certify that on this {Z ~of May, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
~ Via Facsimile: 939-7136 
Via U.S. Mail 
Daniel E. Williams 
\ 
AFFIDAVIT OF DANIELE. WILLIAMS RE: DEFENDANTS' MOTION FOR SANCTIONS 
AND TO VACATE TRIAL SETTING, P. 4 
000794
**.BOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY** 
TIME RECEIVED REMOTE CSID D-ION PAGES 
~ay 13, 2010 12:44:13 PM MDT 208-939-7136 65 2 
STATUS 
Received 
,,/iJ/2010 12:42 PM FROM: 208-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LA'il TO: 2876919 PAGE: 001 OF 002 
, 
ERIC R. CLARK, Esq. 
CLARK & ASSOCIAIBS, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-8 30-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
NO. ____________ _ 
FILED f A M, _____ ,P.M_.._ __ _ 
MAY 1 3 2010 
J. DAVID NAVARRO, Clert( 
By KATHY J. BIEHL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH ruDICIALDISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
NOTICE OF SERVICE OF 
PLAINTIFF'S OBJECTIONS AND 
RESPONSES TO DEFENDANTS' 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS 
PLEASE TAKE NOTICE the Plaintiff has forwarded PLAINTIFF'S 
OBJECTIONS AND RESPONSES TO DEFENDANTS' REQUESTS FOR 
PRODUCTION OF DOCUMENTS as provided by Rule 34 of the Idaho Rules of Civil 
Procedure on this date to the Defendants via hand delivery to the Defendants' attorney of 
record. 
NOTICE OF SERVICE OF PLAINTIFF'S OBJECTIONS AND RESPONSES TO 
DEFENDANTS' REQUESTS FOR PRODUCTION OF DOCUMENTS - 1 
000795
5/13/2010 12:42 PM FROM--939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW -2876919 PAGE: 002 OF 002 
DATED this 17th day of February, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 17th day of February, 2010, I served the 
foregoing, by having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
TI-IOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1 776 
Boise, ID 83 701 
(208) 345-7894 
ERIC R. CLARK 
NOTICE OF SERVICE OF PLAINTIFF'S OBJECTIONS AND RESPONSES TO 
DEFENDANTS' REQUESTS FOR PRODUCTION OF DOCUMENTS - 2 
000796
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
-
NO·---~~--=-----
A.M. ___ F_1L~M... 2 :t) ¥ 
MN(I 3 2010 
J. DAVID NAVARRO, Clerk 
By KATHY J. BIEHL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Case No. CV OC 0909974 
AFFIDAVIT OF COUNSEL FILED IN 
OPPOSITION TO DEFENDANTS' 
MOTION FOR SANCTIONS AND TO 
VACATE TRIAL SETTING 
Eric R. Clark, first being duly sworn on oath as provided by law, states as follows: 
1. I am over eighteen years of age, and I have personal .knowledge of the facts 
discussed below. 
2. Defendants' Counsel drafted the Order Granting Defendant' Motion to Compel. 
3. There was no Certificate of Service affixed to the copy of the Court's order 
delivered to the Plaintiff, which the Plaintiff received on Saturday May 1, 2010. The Affiant 
AFFIDAVIT OF COUNSEL FILED IN OPPOSITION TO DEFENDANTS' MOTION FOR 
C! A 11.T,.-,'rfl"\11.TC! A 11.Tn Tl"\ ,1 A,.-, A -re; TOT AT C!l'.l'T"rlll.Tn. 1 
000797
distinctly remembered receiving the Order because the Court had appropriately annotated in 
writing Plaintiff's objection to the Order as presented by Defendants. (A true and complete copy 
of the Order as delivered is attached.) 
4. The Plaintiff dutifully calendared its response as being due "within fourteen (14) 
days" from the date the Plaintiff received its copy of the Order. 
5. The Order Granting Defendants' Motion to Compel is not dated by the Court, but 
bears ajiling date of April 27, 2010. As there is no indication on the Order of the 
commencement date for the 14-day deadline, the Plaintiff dutifully calendared its response as 
being due "within fourteen ( 14) days" from the date the Plaintiff received its copy of the Order. 
The due date for the Plaintiff's response is therefore May 15, 2010. 
6. On May 13, 2010, the Affiant hand delivered the Plaintiff's supplemental 
responses and electronic copies of over 3,000 pages of documents. 
I declare under penalty of perjury under the laws of the State of Idaho and the laws of the 
United States that the foregoing is true and correct to the best of my knowledge and belief. 
DATED this 13th day of May, 2010. 
Eric R. Clark 
SUBSCRIBED AND SWORN to before me this 13th day of May, 2010 . 
............. ,,, w ,,,, 
,,, ~\. . Sp ,, 
...... ~'\ ......... ~L> ,,~ .. _.... •• •• ·r:e.. 
~ ·"" .. . ...,, ~ ~ 
: t::): ..l.OT AR L .. (I) :. - •\.-- r• • : : ' =  . ..... . -
: \ C • : 
,:, •. PlJBt.\ l $ 
-:.v>• ·c~ -:. /> ••• ......... ,: 
...... -1 )' •••••••• ~,~ ...... ,,,,, li OF \~ ,,,, ,,,,,, .... ,,,,,, 
NOTARY PUBLIC for the tate ofldaho 
Residing at: f\-p,4-- C-ou ~ 
My Commission expires: G 01 I 
AFFIDAVIT OF COUNSEL FILED IN OPPOSITION TO DEFENDANTS' MOTION FOR 
C' A -,,.Tl"''T'TA-,,.TC' A -,,.TT'\ 'T'A ,r A I"' A TU 'T'DT AT C'U'T'Tn.Tr:! .., 
000798
-
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 13th day of May 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
AFFIDAVIT OF COUNSEL FILED IN OPPOSITION TO DEFENDANTS' MOTION FOR 
000799
- COPY 
DANIELE. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. ~ St., Suite 300 
P.O. Box 1776 
Boise, ID 83701 
Telephone (208) 34S-7800 
Fax: (208) 34S-7894 
danw@twplegal.com 
Attorneys for Defendants 
- COPY NO..~--~---- w 
A.Y.:...--_....,P.M. __ _ 
APR 2 7 20fl 
J. DAVID NAVARRO, c.rk 
9,~l(QA9!1" 
Da'lm' 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 






BERRYIULL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYIULL III and ) 
AMY BERRYIULL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 




The Court having heard testimony on Defendants 'Motion to Compel and good cause 
appearing; 
ORDER GRANTING DEFENDANTS' MOTION TO COMPEL, P. 1 
000800
·e 
.... i . • .. 
IT IS HEREBY ORDERED that: 
Plaintiff is compelled to respond without objections, within fourteen (14) days, to 
Defendants' First Requests for Production to Plain~ t.tS -/-o -HzflSe. ~ 
», +fL ~~ J eu~ Pr>amfr,i,( o~ P(amff~ l)W · 
DARLA S. WILLIAMSON 
Darla Williamson, District Judge 
ORDER GRANTING DEFENDANTS' MOTION TO COMPEL, P. 2 
000801
•oHlGIN,, .. 
DANIEL E. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@thomaswilliamslaw.com 
Attorneys for Defendants 
t1J.Y 1 4 2Di0 
J. DAVID NAVARRO, Clerk 
By J. RANDALL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC., an Idaho 
corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
ST ATE OF IDAHO ) 
)ss. 
County of Ada ) 
Defendants. 
) Case No. CV OC 0909974 
) 
) SECOND AFFIDAVIT OF 
) DANIEL E. WILLIAMS RE: 
) DEFENDANTS' MOTION 
) FOR SANCTIONS AND TO 








DANIEL E. WILLIAMS, being first duly sworn, deposes and says: 
1. I am the attorney of record for Defendants in this action and have personal 
knowledge of the facts and matters set forth herein. 
SECOND AFFIDAVIT OF DANIELE. WILLIAMS RE: DEFENDANTS' MOTION 
FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 1 
000802
2. After filing Defendants' Motion for Sanctions and to Vacate Trial Setting on May 
12, 2010, Defendants received Plaintiff's Supplemental Responses to Defendants' Requests for 
Production ofDocwnents ("Supplemental Responses") on May 13, 2010. A true and correct 
copy of Plaintiff's Supplemental Responses are attached as Exhibit A. 
3. The Court's Order Granting Defendants' Motion to Compel required Plaintiff to 
respond "without objection" to Defendants' Requests for Production ofDocwnents. Rather than 
respond without objection as ordered by the Court, Plaintiff states additional objections in some 
of its responses even beyond those first stated in Plaintiffs original responses, including the 
following: 
REQUEST FOR PRODUCTION NO. 9: Please produce each and every 
"document," as defined above, consisting of any email communication with any 
potential or actual investors regarding the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 9: OBJECTION. The 
Plaintiff objects to the term "investors" as the terms is vague and ambiguous as 
applied to the facts of the case. To the extent that the request seeks docwnents 
related to persons or entities who provided funds in response to a prospectus, as 
there was never a formal private or public offering, no moneys were received, and 
therefore, there were no "investors." 
*** 
REQUEST FOR PRODUCTION NO. 3: Please produce each and every 
"docwnent," as defined above, that in any way concerns, refers or relates to John 
Berryhill or Berryhill & Company, Inc. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 3: OBJECTION. The 
Plaintiff objects to this request to the extent that it requires the Plaintiff to make 
an independent assessment as to whether any docwnent may "in any way 
concern[], refer[], or relate[]," to Berryhill or his company, as the documents 
provided in response to each request speak for themselves. Without waiving this 
objection, the Plaintiff refers the Defendants to the provided docwnents that 
Berryhill has drafted or that identify Berryhill in the body of the document. 
4. Aside from being untimely, Plaintiffs Supplemental Responses directly 
SECOND AFFIDAVIT OF DANIEL E. WILLIAMS RE: DEFENDANTS' MOTION 
FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 2 
000803
contravene the Order Granting Defendants' Motion to Compel issued by this Court. At this late 
date, Defendants are still without the requested information in Request For Production No. 9 
regarding those who invested money in Polo Cove with or without a formal prospectus and what 
they were told. It is significant that Plaintiff understood and did not object to the term "investor" 
in responding to Request for Production No. 4. With regard to Request for Production No. 3, 
Defendants are still without responsive documents in Plaintiff's possession referring or relating 
to Mr. Berryhill or his company, whether or not they were drafted by Mr. Berryhill or whether 
they specifically refer to Mr. Berryhill "in the body of the document." 
5. It required a motion to compel and an order from this Court to get Plaintiff to 
produce even the very kinds of documents Plaintiff had previously requested from Defendants 
and which were provided by Defendants many months ago. Even after an order issued from this 
Court, Plaintiff is continuing to interpose inappropriate objections. 
6. Defendants submit that Plaintiff's course of conduct in discovery warrants an 
appropriate sanction and sufficient grounds exist t vacate the current trial setting in June, 2010. 
SECOND AFFIDAVIT OF DANIEL E. WILLIAMS RE: DEFENDANTS' MOTION 
FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 3 
000804
Subscribed and sworn to before me this lf_{ray of May, 2010. 
CERTIFICATE OF SERVICE 
~y--
I hereby certify that on this~ day of May, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
~ Via Facsimile: 939-7136 
Via U.S. Mail 
SECOND AFFIDAVIT OF DANIEL E. WILLIAMS RE: DEFENDANTS' MOTION 
FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 4 
000805
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83 6 J 6 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STA TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S SUPPLEMENTAL 
RESPONSES TO DEFENDANTS' 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS 
Plaintiff Mosell Equities, LLC, hereby provides supplementary responses to Defendants' 
First Set of Requests for Production of Documents as follows: 
RESPONSE TO REQUESTS FOR PRODUCOON 
REQUEST FOR PRODUCTION NO. 1: Please produce each and every "document," 
as defined above, consisting of records, deeds or other documents evidencing ownership of any 
real property included within the Polo Cove development 
RESPONSE TO REQUEST FOR PRODUCTION NO. 1: [n addition to those documents 
previously produced, please see documents delivered as MEl00l-1106. 
PLAINTIFFS SUPPLEMENfARY OBJECTIONS AND RESPONSES TO DEFENDANTS' 




REQUEST FOR PRODUCTION NO. 2: Please produce each and every "document," 
as defined above, consisting of any agreements, contracts, letters of understanding, engagement 
letters or other documents evidencing any agreement relating to any services performed by any 
person for Glenn Mosell or Mosell Equities, LLC, or any related entity, regarding the Polo Cove 
development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 2: Please see documents delivered as 
ME2001-2466. 
REQUEST FOR PRODUCTION NO. 3: Please produce each and every "document," 
as defined above, that in any way concerns, refers or relates to John Berryhill or Berryhill & 
Company, Inc. · 
RESPONSE TO REQUEST FOR PRODUCTION NO. 3: OBJECTION. The Plaintiff objects 
to this request to the extent that it requires the Plaintiff to make an independent assessment as to 
whether any document may "in any way conceml], referl], or relateO," to Berryhill or his 
company, as the documents. provided in response to each request speak for themselves. Without 
waiving this objection, the Plaintiff refers the Defendants to the provided documents that 
BerryhiJl has drafted or that identify BerryhiJI in the body of the document. 
REQUEST FOR PRODUCTION NO. 4: Please produce each and every "document," 
as defined above, that in any way concerns, refers to, al.ludes to or relates to any potential or 
actual investors regarding the Polo Cove development 
RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Please see documents delivered as 
ME4001-4053 .. 
REQUEST FOR PRODUCTION NO. 5: Please produce each and every "document," 
as defined above, consisting of any written communication such as a circular, offering, or any 
other form of invitation to invest regarding the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Please see documents delivered as 
ME4001-4053. 
REQUEST FOR PRODUCTION NO. 6: Please produce each and every "document," 
as defined above, that in any way concerns, refers to, alludes to or relates to any potential or 
actual vendors, hoteliers, architects, planners, marketers, or other providers of services regarding 
the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Please see documents delivered as 
ME6001-6882. Additionally, the Plaintiff has the following documents which are voluminous or 
oversized, which the Plaintiff will make available to the Defendants if they desire to photocopy 
or reproduce. 
Document: Created by: 
PLAINTIFF'S SUPPLEMENTARY OBJECTIONS AND RESPONSES TO DEFENDANTS' 
REQUESTS FOR PRODUCTION OF DOCUMENTS - 2 
000807
-
Polo Cove Concept Plan Development URS 
Traffic Impact Analysis 
Polo Cove Development Traffic Impact Washington Group International 
Study 
Level 1 Nutrient-Pathogen Evaluation, Pharmer Engineering, LLC 
Proposed Polo Cove Subdivision Phase 1, 
Canyon County, Idaho 
Preliminary Wastewater Treatment Pharmer Engineering, LLC 
Master Plan - Polo Cove Development -
Canyon County, Idaho 
Report - Preliminary Soil and Geologic Strata, Inc. 
Evaluation - Polo Cove Planned 
Community- Canyon County, Idaho 
Koenig Vineyards -(Large) elevations 
Oversized Aerial photos of the proposed Strata, Inc. 
Polo Cove Subdivision 
REQUEST FOR PRODUCTION NO; 7: Please produce each and every "document," 
as defined above, consisting of any email communication that included John Berryhill or any 
current or former employee of Berryhill & Company, Inc. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Please see documents delivered as 
l\IB7001-7050. 
REQUEST FOR PRODUCTION NO. 8: Please produce each and every "document," 
as defined above, consisting of any email communication that in any way concerned, referred to, 
alluded to or related to John Berryhill or Berryhill & Company, Inc. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Please see response to Request For 
Production No. 7. 
REQUEST FOR PRODUCTION NO. 9: Please produce each and every "document," 
as defined above, consisting of any email communication with any potential or actual investors 
regarding the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 9: OBJECTION. The Plaintiff objects 
to the term "investors" as the terms is vague and ambiguous as applied to the facts of the case. 
To the extent that the request seeks documents related to persons or entities who provided funds 
in response to a prospectus, as there was never a fonnal private or public offering, no moneys 
were received, and therefore, there were no "investors." 
REQUEST FOR PRODUCTION NO. IO: Please produce each and every "document," 
PLAINTIFF'S SUPPLEMENTARY OBJECTIONS AND RESPONSES TO DEFENDANTS' 
REQUESTS FOR PRODUCTION OF DOCUMENTS - 3 
000808
-
as defined above, consisting of any email communication with any potential or actual vendors, 
hoteliers, architects, planners, marketers or other providers of services regarding the Polo Cove 
development. · 
RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Please see Response to Request for 
Production No. 6 
REQUEST FOR PRODUCTION NO. 11: Please produce each and every "document," 
as defined above, that in any way concerns, refers to, alJudes to or relates to Plaza One Twenty 
One in Boise, Idaho, or its owners, landlords, agents, attorneys or other representatives. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Please see documents delivered as 
MEl 1001-11029. 
REQUEST FOR PRODUC'.flON NO. 12: Please produce each and every "document," 
as defined above, that in any way concerns, refers to, al1udes to or relates to Broadway Park, 
Inc., or its owners, landlords, agents, attorneys or other representatives. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Please see documents delivered as 
ME 13001-14459 in response to Request for Production No. 14; 
REQUEST FOR PRODUCTION NO. 13: Please produce each and every "document," 
as defined above, that in any way concerns, refers to, alludes to or relates to the litigation 
captioned John Berryhill, an individual, and Mosell Equities, L.L.C., an Idaho limited liability 
company, Case No. CV OC 07-00987, in the Fourth Judicial District of the State of Idaho, in and 
for the County of Ada. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Please see documents delivered as 
ME13001-14459. Additionally, the Plaintiff possesses the Deposition Transcripts of the 
Depositions of John Berryhill and Glenn Mosell which the Plaintiff will make available to the 
Defendants is they desire to photocopy these transcripts. 
REQUEST FOR PRODUCTION NO. 14: Please produce each and every "document," 
as defined above, that consists of a resume or curriculum vitae for Glenn Mosell over the last 
five (5) years. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 14: Mr. Mosell does not possess and 
documents responsive to this request. 
REQUEST FOR PRODUCTION NO. 15: Please produce each and every "document," 
as defined above, consisting of any written statement of any witness regarding the matters set 
forth in Plaintiff's Amended Complaint. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 15: See Document Nos. B&Co000358-
359, 365-366, and 462. Also see Amei:ided Complaint, Exhibits A & D. 
PLAINTIFF'S SUPPLEMENTARY OBJECTIONS AND RESPONSES TO DEFENDANTS' 
REQUESTS FOR PRODUCTION OF DOCUMENTS - 4 
000809
REQUEST FOR PRODUCTION NO. 16: Please produce each and every "document," 
as defined above, which you plan on seeking to admit into evidence at the trial of this action. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 16: Please see response to Request for 
Production No 17. 
REQUEST FOR PRODUCTION NO. 17: Please produce each and every "document," 
as defined above, which you contend evidences that the funds provided by Mosell Equities, LLC, 
to Berryhill & Company, Inc., constituted a "loan." 
RESPONSE TO REQUEST FOR PRODUCTION NO. 17: Please see documents delivered as 
:ME17001-17187. 
REQUEST FOR PRODUCTION NO. 18: Please produce each and every "document," 
as defined above, consisting of costs, invoices, billings or other statements of account relating to 
the Polo Cove development. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 18: Please see documents delivered as 
ME6001-6882 provided in response to Request For Production No. 6. 
DATED this 13th day of May, 2010. 
CLARK & AS SOCIA TES, A ITORNEYS 
Eric R. Clark 
For the Plaintiff 
PLAINTIFF'S SUPPLEMENTARY OBJECTIONS AND RESPONSES TO DEFENDANTS' 
REQUESTS FOR PRODUCTION OF DOCUMENTS - 5 
000810
ORIGINAt 
DANIELE. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@thomaswilliamslaw.com 
Attorneys for Defendants 
-NO. ___ ~Fi':-/--b-,,.___ 
AM ~---F/~~t:_ LJ:3 = 
MAY 1 4 2010 
J. DAVID Nl\VAfiRO, Clerk. 
By J. RANDALL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATEOFIDAHO,IN AND FOR THE COUNTY OF ADA 
MOSELL EQIDTIES, an Idaho Limited, ) 






BERRYHILL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYHILL III and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
Case No. CV OC 0909974 
DEFENDANTS' MOTION 
TO SHORTEN TIME FOR 
HEARING ON DEFENDANTS' 
MOTION FOR SANCTIONS 
AND TO VACATE TRIAL 
SETTING 
Defendants Berryhill & Company, Inc., and John E. Berryhill III hereby move this Court 
for its order granting Defendants' Motion to Shorten Time for Hearing on Defendants' Motion 
DEFENDANTS' MOTION TO SHORTEN TIME FOR HEARING ON DEFENDANTS' 
MOTION FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 1 
000811
,. 
for Sanctions and to Vacate Trial Setting so that said motion may be heard on the 19th day of 
May, 2010, at 2:45 p.m. 
In support of this motion, see the Affidavit of Daniel E. Williams Re: Defendants' 
Motion to Shorten Time for Hearing on Defendants' Motion for Sanctions and to Vacate Trial 
Setting being filed concurrently. 
DATED this~ of May, 2010. 
THOMAS, WILLIAMS & PARK, LLP 
aniel E. Williams 
Attorney for Defendants 
CERTIFICATE OF SERVICE 
rJ-~ 
I hereby certify that on this .l-L day of May, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
~ia Facsimile: 939-7136 
Via U.S. Mail 
DEFENDANTS' MOTION TO SHORTEN TIME FOR HEARING ON DEFENDANTS' 




DANIELE. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK,LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@thomaswilliamslaw.com 
Attorneys for Defendants 
I.•:,,, I i "'"''"a ,•,,,', r i "! lulu 
J. OAVl8 NI\VAF.RO, Cieri-, 
By J. f~,t,t:DALL 
f:,f:=~llTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 







BERRYIDLL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYIDLL III and ) 
AMY BERRYHILL, individually, and as ) 





County of Ada ) 
Case No. CV OC 0909974 
AFFIDAVIT OF DANIEL 
E. WILLIAMS RE: 
DEFENDANTS' MOTION 
TO SHORTEN TIME FOR 
HEARING ON DEFENDANTS' 
MOTION FOR SANCTIONS 
AND TO VACATE TRIAL 
SETTING 
DANIEL E. WILLIAMS, being first duly sworn, deposes and says: 
AFFIDAVIT OF DANIELE. WILLIAMS RE: DEFENDANTS' MOTION TO SHORTEN 
TIME FOR HEARING ON DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE 
TRIAL SETTING, P. 1 
000813
-
1. I am the attorney of record for Defendants, Berryhill & Company, Inc., and John 
E. Berryhill III, and have personal knowledge of the facts and matters set forth herein. 
2. Defendants' pending Motion for Sanctions and to Vacate Trial Setting presents a 
time-sensitive issue. 
3. The Court's Clerk has indicated that, other than the hearing date of May 19, 2010, 
the Court is unavailable to hear this matter until June 2, 2010. 
4. Good cause exists to shorten time so at this matter may be heard and decided 
promptly. 
Daniel E. Williams 
Subscribed and sworn to before me this /!f-.;{;;Y of May, 2010. 
AFFIDAVIT OF DANIELE. WILLIAMS RE: DEFENDANTS' MOTION TO SHORTEN 
TIME FOR HEARING ON DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE 
TRIAL SETTING, P. 2 
\ 
000814
CERTIFICATE OF SERVICE 
,u~ 
I hereby certify that on this -l-+ day of May, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
~ia Facsimile: 939-7136 
Via U.S. Mail 
Daniel E. Williams 
AFFIDAVIT OF DANIELE. Wll.LIAMS RE: DEFENDANTS' MOTION TO SHORTEN 
TIME FOR HEARING ON DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE 
TRIAL SETTING, P. 3 
000815
-ORIGINAL 
DANIEL E. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@thomaswilliamslaw.com 
Attorneys for Defendants 
-NO ___ _ 
AM ____ ,:~- C/its =-
J. DAVID I\J/\W\F.RO, Clerk 
By J. RP,:'0DALL 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYIDLL & COMPANY, INC., an Idaho 
corporation, JOHN E. BERRYIDLL III and 
AMY BERRYIDLL, individually, and as 
husband and wife, 
Defendants. 
) Case No. CV OC 0909974 
) 
) NOTICE OF HEARING ON 
) DEFENDANTS' MOTION TO 
) SHORTEN TIME FOR HEARING 
) DEFENDANTS' MOTION FOR 
) SANCTIONS AND TO VACATE 
) TRIAL SETTING AND ON 
) DEFENDANT'S MOTION FOR 
) SANCTIONS AND TO VACATE 
) TRIAL SETTING 
) 
) 
YOU ARE HEREBY NOTIFIED that Defendants Berryhill & Company, Inc., and John 
E. Berryhill III will bring on for hearing before this Court on the 19th day of May, 2010, at 2:45 
p.m., their Motion to Shorten Time for Hearing on Defendants' Motion For Sanctions and to 
NOTICE OF HEARING ON DEFENDANTS' MOTION TO SHORTEN TIME FOR HEARING 
DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE TRIAL SETTING AND 
ON DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 1 
000816
-
Vacate Trial Setting and Defendants' Motion For Sanctions and to Vacate Trial Setting. 
J., 
DATED this l c._( ia'; of May, 2010. 
THOMAS, WILLIAMS & PARK, LLP 
Attorney for Defendants 
CERTIFICATE OF SERVICE 
I hereby certify that on this~ of May, 2010, a true and correct copy of the 
foregoing instrument was served o~ opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
---------Via Facsimile: 939-7136 
Via U.S. Mail 
Daniel E. Williams 
NOTICE OF HEARING ON DEFENDANTS' MOTION TO SHORTEN TIME FOR HEARING 
DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE TRIAL SETTING AND 
ON DEFENDANTS' MOTION FOR SANCTIONS AND TO VACA TE TRIAL SETTING, P. 2 
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DANIEL E. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@thomaswilliamslaw.com 
Attorneys for Defendants 
Fl LED 
NO._ p~,c 
ALED l,.M. __ ~ 
MAY 1 7 20\0 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 






BERRYHILL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYIIlLL III and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
Case No. CV OC 0909974 
ORDER GRANTING 
DEFENDANTS' MOTION 
TO SHORTEN TIME FOR 
HEARING ON DEFENDANTS' 
MOTION FOR SANCTIONS 
AND TO VACATE TRIAL 
SETTING 
The Court, having reviewed Defendants' Motion to Shorten Time for Hearing on 
Defendants' Motion for Sanctions and to Vacate Trial Setting, the affidavit of Daniel E. Williams 
ORDER GRANTING DEFENDANTS' MOTION TO SHORTEN TIME FOR HEARING ON 
DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 1 
000818
-
in support, and the records and files herein, and good cause appearing; 
IT IS HEREBY ORDERED that Defendants' Motion for Sanctions and to Vacate Trial 
Setting may be heard on the 19th day of May, 2010, at 2:45 p.m. 
DA 1ED this fl day of~· 2010. 
~~~~ 
Darla Williamson, District Judge 
ORDER GRANTING DEFENDANTS' MOTION TO SHORTEN TIME FOR HEARING ON 
DEFENDANTS' MOTION FOR SANCTIONS AND TO VACATE TRIAL SETTING, P. 2 
000819
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, A ITORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
J. DAVID NAVARRO, C!erk 
Ov ~- 110Lfi1!;~ 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STA TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S MEMORANDUM IN 
RESPONSE TO DEFENDANTS 
MOTION FOR SANCTIONS AND TO 
VACATE TRIAL SETTING 
COMES NOW the Plaintiff and provides its response to the Defendants' Motion for 
Sanctions and Motion to vacate Trial Setting. The Plaintiff has previously filed an affidavit of 
counsel in response. 
ARGUMENT 
1. Plaintiff's Discovery Responses Were Filed Timely. As indicated in the Affidavit 
of Counsel filed previously and in response to the Defendants' Motion for Sanctions and Motion 
PLAINTIFF'S MEMORANDUM IN RESPONSE TO DEFENDANTS MOTION FOR SANCTIONS 
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to Vacate Trial Setting, the Plaintiff received the Court's order on May I, 2010 which directed 
the Plaintiff to file the responses "within 15 days." The Plaintiff timely complied with the 
Court's order. 
2. The Plaintiff Has Provided Responses "Without Objection." Undeniably, every 
party to lawsuit is entitled to make a record. Mosell Equities dutifully filed its responses after 
the Court ruled that the information the Defendants requested was relevant to the proceedings. 
As it was entitled, Mosell Equities stated its objections in its responses, but then waived those 
objections by providing the requested documents without objection. 
3. Plaintiff Provided Documents Responsive To Request For Production No. 3. 
Defendants disingenuously state that they did not receive these documents. The request asks for 
production of"each and every "document" as defined above, that in any way concerns, refers or 
relates to John Berryhill or Berryhill & Company, Inc." In response, Mosell Equities specifically 
referred the Defendants to "the provided documents that Berryhill has drafted or that identify 
Berryhill in the body of the document." Mosell Equities is perplexed as to how a document 
could "concern," "refer" or "relate" to the Defendants if the Defendants had not drafted the 
documents or the Defendants were not identified in the document? Contrary to the Defendant's 
contention they "are still without responsive documents in Plaintiff's possession referring to or 
relating to Berryhill or his company," Mosell Equities has provided all of the documents in its 
possession responsive to this request. 
4. Plaintiff Has No Documents Responsive To Request For Production No. 9. 
The Defendants requested the Plaintiff provide "any e-mail communications with any potential 
or actual investors regarding the Polo Cove development." Mosell Equities does not have 
documents responsive to this request. Additionally, Mosell Equities had provided in Response to 
PLAINTIFF'S MEMORANDUM IN RESPONSE TO DEFENDANTS MOTION FOR SANCTIONS 
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Production No. 4, the Polo Cove Executive Overview or Summary; one dated February 29, 2009, 
and June 18, 2008. Each contains the following disclaimer: 
PLEASE NOTE AND REVIEW THIS PAGE BEFORE 
READING THE REMAINDER OF THIS OVERVIEW 
This Overview is presented to you solely for the purpose of giving you 
background information about the Polo Cove project under development by Polo 
Cove Development Company ("Polo Cove"). It is being provided on the condition 
and understanding that you will maintain the absolute confidentiality of any and 
all non-public information imparted to you at any time about the Polo Cove 
project and Sunnyslope, whether in general terms or by specifics, and without 
regard to the timing, form or manner in which that information is imparted. Please 
do not read any further, and return this Overview, if you are not willing to 
maintain that confidentiality. 
As you hopefully already understand, this Overview does not constitute an offer 
to sell any securities or other interests in the Polo Cove project or in the 
Sunnyslope Group of Companies and affiliated businesses, including Polo 
Cove Development Company and Land Company. Nor is it an offer to enter 
into any agreement or commitment, on the part of either Polo Cove or you, 
or on the part of any other person or entity. In fact, we are not soliciting, will 
not accept any money or other consideration, and will not sell or commit to 
sell any securities or property at this time. Please also be aware that Polo 
Cove has not authorized any person or entity to solicit or to accept money or 
other consideration, or to enter into any written or verbal agreement or 
other commitment, on its behalf or related in any way to the Polo Cove 
project. 
We would also like to advise you that this Overview is simply that- an overview 
of the Polo Cove project. It is not intended to convey the entire panoply of 
important facts about the Polo Cove project. None of those important facts- such 
as the precise location of the property, the specific status of the entitlements, the 
nature and extent of our current discussions with others about the development of 
the winery, the hotel or the spa, the assumptions underlying the financial 
projections that are mentioned in their simplest terms in this overview, or the 
extensive risks inherent to Polo Cove and to any resort real estate development -
are set forth in the same degree or fashion as intended to be set forth in the type of 
more formal and legally proper solicitation document, such as a private placement 
memorandum, that you should expect from an experienced team. Consequently, 
you should not rely solely on this Overview to make any determination regarding 
any future involvement by you with the Polo Cove project and, indeed, your 
receipt of this Overview as well as any discussions or contact you might have 
with the Polo Cove team, will not constitute any obligation or commitment of 
any kind by Polo Cove or you. 
PLAINTIFF'S MEMORANDUM IN RESPONSE TO DEFENDANTS MOTION FOR SANCTIONS 
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One last point, before you proceed further. Please be advised that it is the 
intention and expectation that those who receive and review this Overview, and 
who may meet with members of the Polo Cove team, will constitute "accredited 
investors," as that term is defined by the United States Securities and Exchange 
Commission. If you are not an "accredited investor," please advise us 
immediately and promptly return this Overview without reading it. If you are an 
"accredited investor," we welcome you to the Polo Cove project and this 
Overview. (Emphasis added) 
The Polo Cove project never progressed to the stage where a formal prospectus, 
necessary for soliciting funds, either privately or publicly, was ever created. The Court will also 
note that these documents were dated after Mosell had provided all of the loaned funds. If the 
project was not soliciting, accepting money or other consideration, and did not intend to sell or 
commit to sell any securities at that time, the project was not doing so in June 2007 when Mosell 
Equities loaned its money to Berryhill. 
Finally, Berryhill contends "It is significant that Plaintiff understood and did not object to 
the term 'investor' in responding to Request for Production No. 4[,]" but then fails to identify 
just why it is significant. Assuming the Defendants had an argument to support this statement, 
they would have made it in William's affidavit? 
MOTION TO VACATE TRIAL 
The Plaintiff has timely and appropriately provided the information requested by 
Defendants, so there is no legal or factual basis to vacate the trial scheduled to begin on June 21, 
2010. 
CONCLUSION 
The Plaintiff has fully complied with the Court's order regarding discovery; it has timely 
provided complete responses to the requests for production and has delivered nearly 3500 pages 
PLAINTIFF'S MEMORANDUM IN RESPONSE TO DEFENDANTS MOTION FOR SANCTIONS 
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of documents to the Defendants. The Defendants' Motion for Sanctions is therefore baseless and 
should be denied outright. 
If the Defendants genuinely need more time to prepare for trial, perhaps simply 
addressing that issue with the Court, rather than filing groundless motions for sanctions and 
claiming feigned prejudice would be a better tactic? 
DATED this 18th day of May, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 18th day of May, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
PLAINTIFF'S MEMORANDUM IN RESPONSE TO DEFENDANTS MOTION FOR SANCTIONS 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
MAY 1 £ 2010 
J. DAVID fJAVAhHO, Clerh 
By E. HOI.MES 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STA TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
MOSELL EQUITIES' MOTION TO 
COMPEL RESPONSES TO 
PLAINTIFF'S THIRD SET OF 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS 
COMES NOW the Plaintiff and by and through its counsel of record hereby requests the 
Court enter an Order according to Rule 37(a)(2), IRCP, compelling the Defendants to provide 
full and complete responses to the Plaintiff's Third Set of Requests For Production of 
Documents, and specifically Request Nos. 31 and 34. 
The Plaintiff, prior to filing this motion, contacted the Defendants' counsel by letter twice 
times regarding these discovery requests. 
The Plaintiff also seeks an Order according to Rule 37(a)(4), IRCP, directing the 
Defendants to pay the Plaintiff's costs and attorney fees incurred to bring and pursue this motion. 
MOSELL EQUITIES' MOTION TO COMPEL RESPONSES TO PLAINTIFF'S THIRD SET OF 
REQUESTS FOR PRODUCTION OF DOCUMENTS - 1 
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The bases for this motion are the above-cited rules along with the facts contained in the 
Affidavit of Counsel and exhibits filed contemporarily herewith. 
RESPECTFULLY SUBMITTED this 18th day of May, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 18th day of May, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
MOSELL EQUITIES' MOTION TO COMPEL RESPONSES TO PLAINTIFF'S TIIlRD SET OF 
REQUESTS FOR PRODUCTION OF DOCUMENTS - 2 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
-
MAY 1 C 2010 
J. DAVID rJAVAHPtO, Clerk 
Bv E. HOLMES 
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BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Case No. CV OC 0909974 
AFFIDAVIT OF COUNSEL FILED IN 
SUPPORT OF MOSELL EQUITIES' 
MOTION TO COMPEL RESPONSES 
TO PLAINTIFF'S TIDRD SET OF 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS 
Eric R. Clark, first being duly sworn on oath as provided by law, states as follows: 
1. I am over eighteen years of age, and I have personal knowledge of the facts 
discussed below. 
2. On March 16, 2010, the Plaintiff took the deposition of Attorney Victoria Meier. 
(A full and complete transcript of that Deposition is attached as Exhibit C to the Affidavit Of 
Glenn E. Mosell Filed In Opposition To Defendant's Motion For Summary Judgment.) During 
AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF MOSELL EQUITIES' MOTION TO COMPEL 
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that deposition, Ms. Meier testified she had attended a meeting with Defendant Berryhill and 
Glenn Mosell present and provided billing information that indicated the meeting took place on 
January 22, 2008. 
3. Ms. Meier was acting as legal counsel for Berryhill & Company, Inc., not Mr. 
Berryhill personally, nor Mr. Mosell. 
4. Ultimately, Meier created business documents relevant to this case, which were 
not signed. During Meier's deposition, she testified there were discussions during this meeting 
in January 2008 regarding Polo Cove that she memorialized in notes. However, there was no 
mention of Polo Cove in the resulting documents, which Meier confirmed during her deposition. 
(The relevant excerpts; pages 38-39 of Meier's deposition are attached as Exhibit A.) 
5. Meier also disclosed that she had met with Dan Williams before her deposition 
and that he had shown her certain documents. She could not however recall the contents of the 
documents. 
6. After Meier's deposition, Mosell Equities filed discovery and requested that 
Berryhill & Company, Inc. provide copies of Meier's notes from the meeting and that it provide 
copies of the documents Meier indicated that Mr. Williams had shown her prior to Meier's 
deposition. 
7. On April 28, 2010, the Defendants responded with objection to the request for 
production of Meier's notes and to disclosure of the documents Mr. Williams had shown to 
Meier. (A true and correct copy of excerpts of those discovery responses are attached as Exhibit 
B.) 
AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF MOSELL EQUITIES' MOTION TO COMPEL 
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8. On April 28, 2010 I sent a letter to Mr. Williams asking him to provide the Meier 
notes and copies of the information he had shown to Meier prior to her deposition. (A true and 
correct copy of that letter is attached as Exhibit C.) 
9. On May 7, 2010 I again wrote to Mr. Williams requesting he provide the 
requested documents. (A true and correct copy of that letter is attached as Exhibit D.) 
10. As of the date ofthis affidavit, the Defendants have refused to provide the 
requested documents. 
I declare under penalty of perjury under the laws of the State of Idaho and the laws of the 
United States that the foregoing is true and correct to the best of my knowledge and belief. 
DATED this 18th day of May, 2010. 
Eric R. Clark 
SUBSCRIBED AND SWORN to before me thi~1-w'1 day of May, 2010. 
~ 'Dx d,2()8 13'8- /1-178' 
JAMIE BOX 
NOTARY PUBLIC 
STATE OF IDAHO 
ARY PUBLIC for the ~ta,:e ofldaho 
ding at: ·c~ lc2 lo<o- k o 
y Commission xprres: /-18 ~ ;Jc)) 
AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF MOSELL EQUITIES' MOTION TO COMPEL 
nncinn11..1c,uc, 'T"r'\ n, ATl..TTT1'1'tC, 'T"TTTDT"\ C'U'T" r'\1' nt'l""\Tn:::'C"'T'C, 'C'r'\D nnnnTT,,'T"Tl'"'\lt..T r'\t:' T'\l"V"'TTl.l'C"'li.T'T'C" ") 
000829
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 18th day of May 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 





DEPOSITION OF VICTORIA MEIER TAKEN 3-16-10 
A. Yes. 
Q. Let me refer you to Mr. Williams' letter of 
3 April 2nd, 2009. 




beginning with the letter first. 
A. Okay. 
Q. And in about the middle of the page, the 




10 Q. "Rather, despite the parties' inability to come 
11 to terms on any particular written contractual 
12 relationship, you will find that the extensive course of 
13 dealings indicates that the relevant funds constituted an 
14 investment by Mosell Equities, LLC, in a speculative 
15 venture dealing with the proposed development of Polo 










Let me ask you, Vicki. During this 
Masell/Berryhill meeting, was there any discussion of the 
loan funds constituting an investment by Mosell Equities 
in Polo Cove? 
A. I remember the mention of Polo Cove at the 
meeting, but I can't tell you particulars. 
Q. Do you have notes? 
A. Yes. 
Q. Okay. Regarding Polo Cove? 
' 











Subsequently, when you drafted these documents 
4 contained in Exhibit 1, I didn't see any mention of Polo 
5 Cove in those documents. 
6 A. I didn't either. 
7 Q. Okay. Was there any reason that you didn't put 
8 Polo Cove in the documents? 
9 A. I would assume I was not directed to. 
10 Q. Did you ever get the feeling during this 
11 meeting, the John Berryhill and the Mosell meeting, that 
12 Mr. Mosell was intimidating or coercing 
13 Mr. Berryhill in any manner? 
A. I'm sorry. Say again? 14 
15 Q. Was intimidating or coercing Mr. Berryhill in 
16 any manner? 
17 A. No. 
18 Q. In having worked with Mr. Berryhill, is 
19 Mr. Berryhill the type of personality that can be 




MR. WILLIAMS: That's privileged. 
MR. CLARK: It's an observation. 
MR. WILLIAMS: That's privileged. It's based on 
24 a communication. 
25 THE WITNESS: Do you want me to answer or not? 
BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700 
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DANIELE. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. ~ St., Suite 300 
P. 0. Box 1776 
Boise,ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@twplegal.com 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 






BERRYIHLL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYlilLL m and ) 
AMY BERRYIHLL, individually, and as ) 
husband and wife, ) 
) 
Defendant& ) 
Case No. CV OC 0909974 
DEFENDANTS' RESPONS~ 
TO PLAINTIFF'S TlllRD SET 
OF REQUESTS FOR 
PRODUCTION OF 
DOCUMENTS 
Defendants hereby respond to Plaintiffs Third Set of Requests for Production of Documents 
as follows: 
DEFENDANTS' RESPONSES TO PLAINTIFFS THIRD SET PF REQUESTS FOR 




began paying his rent for the promotional area at later and later times each month and had not 
paid for Polo Cove's portion of the buildout," please provide copies of all documents you claim 
indicate Berryhill & Company, Inc., Mr. Mos"ell or Mosell Equities owed money to anyone in 
2008 for the "buildout" of the space leased by Mosell Equities. 
RESPONSE: Defendant direct Plaintiff to those documents previously produced 
regarding the cost of the buildout of the ballroom and showroom spaces. 
REQUEST NO. 30: Regarding the Defendants' Answer, and in particular, paragraph 
12 of that Answer; please provide copies of the "certain financial record of Berryhill & 
Company, Inc. categorized the funds as obligations to Mosell or Mosell Equities, LLC, ... ", that 
you admit exist. 
RESPONSE: Defendants state that Plaintiff has already received through discovery the 
financial records of Berryhill & Company, Inc. 
REQUEST NO. 31: Please provide copies of the "notes" that Victoria Meier provided 
to Defendants or their counsel regarding the "Mosell-Berryhill" meeting which Ms. Meier 
attended in the latter part of 2007 or early in 2008. 
RESPONSE: Defendants object to Request No. 31 on the grounds that it violates the 
attorney-client privilege and work product doctrine. 
REQUEST NO. 32: Please provide copies of the "Kim Gourley Documents" that 
Victoria Meier identified during her deposition were in her "Berryhill" file. 
RESPONSE: Defendants object to Request No. 32 to the extent that it violates the 
attorney-client privilege and work product doctrine. Without waiving these objections, 
DEFENDANTS' RESPONSES TO PLAINTIFF'S THIRD SET PF REQUESTS FOR 
PRODUCTION OF DOCUMENTS, P. 5 
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Defendants direct Plaintiff to those documents produced herewith as B&Co001400 through 
001465. 
REQUEST NO. 33: Please provide copies of Victoria Meier's billing records which 
indicate the date and time she attended the "Mosell-Berryhill" Meeting. 
RESPONSE: Defendants object to Request No. 32 to the extent that it violates the 
attorney-client privilege and work product doctrine. Without waiving these objections, 
Defendants direct Plaintiff to the document produced herewith as B&CoOO 1446. 
REQUEST NO. 34: Please provide a copy of all documents that the Defendants' 
counsel provided to Victoria Meier at her meeting with Mr. Williams prior to Ms. Meier's 
deposition. 
RESPONSE: Defendants object to Request No. 31 on the grounds that it violates the 
attorney-client privilege and work product doctrine . 
. <:l~ 
DATED this ~ day of April, 2010. 
THOMAS, WILLIAMS & PARK, LLP 
Daniel E. Williams 
Attorney for Defendants 
DEFENDANTS' RESPONSES TO PLAINTIFF'S THIRD SET PF REQUESTS FOR 
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CLARK & ASSOCIATES, ATTORNEYS 
Real Estate• Business• Litigation 
Via Facsimile: (208) 345-7894 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. 300 
P.O.Box 1776 
Boise, ID 83701 
April 28, 2010 
Re: Mosel/ Equities v. Berryhill & Co, et al.: DISCOVERY ISSUES - Rule 37(a)(2), 
IRCP Notice. 
Dear Dan: 
This letter will serve as the Plaintiff's attempt to meet and confer according to Rule 37(a)(2), 
IRCP. 
Concerning Request No. 31. Meier testified during her deposition that she created the notes in 
question during the Mosell/Berryhill meeting. We contend therefore that any attorney-client 
privilege as it applies to these notes is waived. 
Concerning Request No. 34. You waived any privilege when you showed the documents to 
Meier, but you already know that. 
Please provide complete response to these requests no later than Friday, April 30, 2010, or we 
will proceed with a motion to compel. Thank you. 
cc: Mosell Equities, LLC 
P.O. Box 2504 
Eagle, Id 83616 
Sincerely, 
Eric R. Clark 
(208) 830-8084 
Fax: (208) 939-7136 V 
eclark@Clark-Attomeys.com 
EXHIBIT __ _ 
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CLARK & ASSOCIATES, ATTORNEYS 
Real Estate • Business • Litigation 
Via Facsimile: (208) 345-7894 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. 300 
P.O. Box 1776 
Boise, ID 83 70 I 
May 7, 2010 
Re: Mosel/ Equities v. Berryhill & Co, et al.: DISCOVERY ISSUES - Rule 37(a)(2), 
IRCP Notice. 
Dear Dan: 
This letter will serve as the Plaintiff's attempt to meet and confer according to Rule 37(a)(2), 
IRCP. As you know, Vicki Meier took notes during a meeting between Berryhill and Masell 
and based on those notes created certain documents which she produced to both parties. For 
Rule 502, IRE to apply, the parties claiming the privilege must have intended the 
communications to be "confidential." As Mr. Masell was present at this meeting and the notes 
were created from non-confidential communications, the privilege does not apply. Moreover, 
Meier testified she created documents from these notes which she then produced to Masell. 
Again, there as clearly no intent for the communication to be confidential. 
Regarding your work product objection, Meier is not litigation counsel and clearly her notes 
were not related in any way shape or form to litigation or even the potential for litigation. 
Consequently, the notes are not work product. 
Finally, you waived any work product or confidentiality objection when you showed Meier 
whatever document you showed to her prior to her deposition. 
Please provide the documents requested no later than Monday, May 10, 2010, or we will proceed 
with our motion to compel. Thank you. 
cc: Masell Equities, LLC ' 
P.O. Box 2504 
Eagle, Id 83616 
Sincerely, 
Eric R. Clark 
(208) 830-8084 




ERIC R. CLARK, Esq. 
CLARK & AS SOCIA TES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
MAY i £ 2010 
.J. 0AVIIJ W\VJ\t·,no, Cleric.. 
By E. HGU.1ES 
G'Cr'UTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STA TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
MEMORANDUM IN SUPPORT OF 
MOSELL EQUITIES' MOTION TO 
COMPEL RESPONSES TO 
PLAINTIFF'S TIDRD SET OF 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS 
INTRODUCTION 
Mosell Equities has presented copies of the Documents that Attorney Victoria Meier 
drafted at the request of Glenn Mosell and John Berryhill, which were not signed. Berryhill 
contends now that he refused to sign Meier's documents because the documents were not 
complete or correct. 
Prior to creating these documents, Meier met with Berryhill, Mosell and Berryhill & 
Company, Inc's accountant, Amy Dempsey, to discuss Glenn's "buy in" of Berryhill & 
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Company. Meier's documents are clear and direct, and Meier conceded during her deposition 
that she did not use the term "Polo Cove" anywhere in the documents, and did not do so because, 
"I would assume I was not directed to." Meier also confirms that she created "notes" during this 
meeting with Berryhill and Mosell, "regarding Polo Cove," which Plaintiff then sought to obtain 
through discovery. The Defendants have refused to produce the notes created during this non-
confidential meeting, although Meier testified that she took notes relating to Polo Cove. 
Considering Berryhill' s claim that the documents were incomplete because Polo Cove was not 
mentioned, one would assume that Meier's notes would be relevant to this case. 
ARGUMENT 
1. There Was No Attorney Client Privilege Or It Was Waived. The Defendants 
contend that Meier's notes are not discoverable based on the attorney-client privilege. However, 
the privilege applies only when the client and counsel intended for the communications to be 
confidential. Rule 502, IRE. When Berryhill invited Mosell to attend the meeting with Meier, to 
discuss finalizing Mosell's "buy in," there obviously was no intent for confidentially between 
Berryhill and counsel. Meier testified she took notes regarding the discussions during that 
meeting, which Mosell was involved, and which included both Berryhill and Mosell's 
communications. Thereafter, Meier sent the documents she had created based on reviewing her 
notes to both Berryhill and Mosell. Meier also indicated she would provide copies of these notes 
to Berryhill's counsel Mr. Williams 
Meier's notes are not subject to privilege and Mosell Equities is entitled to copies. 
2. There Is No Basis For The Work Product Objection. Meier was not Berryhill's 
litigation counsel, nor were the parties anticipating litigation at the time of the January 2008 
meeting. Consequently, the attorney work product doctrine does not apply. 
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Production No. 4, the Polo Cove Executive Overview or Summary; one dated February 29, 2009, 
and June 18, 2008. Each contains the following disclaimer: 
PLEASE NOTE AND REVIEW THIS PAGE BEFORE 
READING THE REMAINDER OF THIS OVERVIEW 
This Overview is presented to you solely for the purpose of giving you 
background information about the Polo Cove project under development by Polo 
Cove Development Company ("Polo Cove"). It is being provided on the condition 
and understanding that you will maintain the absolute confidentiality of any and 
all non-public information imparted to you at any time about the Polo Cove 
project and Sunnyslope, whether in general terms or by specifics, and without 
regard to the timing, form or manner in which that information is imparted. Please 
do not read any further, and return this Overview, if you are not willing to 
maintain that confidentiality. 
As you hopefully already understand, this Overview does not constitute an offer 
to sell any securities or other interests in the Polo Cove project or in the 
Sunnyslope Group of Companies and affiliated businesses, including Polo 
Cove Development Company and Land Company. Nor is it an offer to enter 
into any agreement or commitment, on the part of either Polo Cove or you, 
or on the part of any other person or entity. In fact, we are not soliciting, will 
not accept any money or other consideration, and will not sell or commit to 
sell any securities or property at this time. Please also be aware that Polo 
Cove has not authorized any person or entity to solicit or to accept money or 
other consideration, or to enter into any written or verbal agreement or 
other commitment, on its behalf or related in any way to the Polo Cove 
project. 
We would also like to advise you that this Overview is simply that - an overview 
of the Polo Cove project. It is not intended to convey the entire panoply of 
important facts about the Polo Cove project. None of those important facts - such 
as the precise location of the property, the specific status of the entitlements, the 
nature and extent of our current discussions with others about the development of 
the winery, the hotel or the spa, the assumptions underlying the financial 
projections that are mentioned in their simplest terms in this overview, or the 
extensive risks inherent to Polo Cove and to any resort real estate development -
are set forth in the same degree or fashion as intended to be set forth in the type of 
more formal and legally proper solicitation document, such as a private placement 
memorandum, that you should expect from an experienced team. Consequently, 
you should not rely solely on this Overview to make any determination regarding 
any future involvement by you with the Polo Cove project and, indeed, your 
receipt of this Overview as well as any discussions or contact you might have 
with the Polo Cove team, will not constitute any obligation or commitment of 
any kind by Polo Cove or you. 
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One last point, before you proceed further. Please be advised that it is the 
intention and expectation that those who receive and review this Overview, and 
who may meet with members of the Polo Cove team, will constitute "accredited 
investors," as that term is defined by the United States Securities and Exchange 
Commission. If you are not an "accredited investor," please advise us 
immediately and promptly return this Overview without reading it. If you are an 
"accredited investor," we welcome you to the Polo Cove project and this 
Overview. (Emphasis added) 
The Polo Cove project never progressed to the stage where a formal prospectus, 
necessary for soliciting funds, either privately or publicly, was ever created. The Court will also 
note that these documents were dated after Mosell had provided all of the loaned funds. If the 
project was not soliciting, accepting money or other consideration, and did not intend to sell or 
commit to sell any securities at that time, the project was not doing so in June 2007 when Mosell 
Equities loaned its money to·Berryhill. 
Finally, Berryhill contends "It is significant that Plaintiff understood and did not object to 
the term 'investor' in responding to Request for Production No. 4[,]" but then fails to identify 
just why it is significant. Assuming the Defendants had an argument to support this statement, 
they would have made it in William's affidavit? 
MOTION TO VACATE TRIAL 
The Plaintiff has timely and appropriately provided the information requested by 
Defendants, so there is no legal or factual basis to vacate the trial scheduled to begin on June 21, 
2010. 
CONCLUSION 
The Plaintiff has fully complied with the Court's order regarding discovery; it has timely 
provided complete responses to the requests for production and has delivered nearly 3500 pages 
PLAINTIFF'S MEMORANDUM IN RESPONSE TO DEFENDANTS MOTION FOR SANCTIONS 
AND TO VACA TE TRIAL SETTING - 4 
000841
of documents to the Defendants. The Defendants' Motion for Sanctions is therefore baseless and 
should be denied outright. 
If the Defendants genuinely need more time to prepare for trial, perhaps simply 
addressing that issue with the Court, rather than filing groundless motions for sanctions and 
claiming feigned prejudice would be a better tactic? 
DATED this 18th day of May, 2010. 
CLARK & AS SOCIA TES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 18th day of May, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, \1/ILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
MAY 19 2010 
J. DAVID NAVARRO, Clerk 
By CARLY LATlt108E 
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BERRYHILL& COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
NOTICE OF HEARING RE: 
MOSELL EQUrI1ES' MOTION TO 
COMPEL DISCOVERY 
TO: ABOVE NAMED DEFENDANTS AND THEIR COUNSEL OF RECORD: 
PLEASE TAKE NOTICE that on Wednesday, June 9, 2010, at 2:45 p.m., or as soon 
thereafter as counsel can be heard, Plaintiff will call up for hearing MOSELL EQUillES' 
MOTION TO COMPEL DISCOVERY before the Honorable Darla Williamson, District Judge, 
at the Ada County Courthouse, Boise, Idaho. 
NOTICE OF HEARING RE: NOTICE OF HEARING RE: 
MOSELL EQUITIES' MOTION TO COMPEL DISCOVERY - 1 
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5/19/2010 1:20 PM FROM: .39-7136 CLARK _ASSOCIATES, ATTORNEYS AT LA){ T-876919 PAGE: 002 Of 002 
RESPECTFULLY SUBMITTED this 19th day of May, 2010. 
CLARK & ASSOCIATES, A TfORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 19th day of May, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
TIIOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
NOTICE OF HEARING RE: NOTICE OF HEARING RE: 
MOSEIL EQUITIES' MOTION TO COMPEL DISCOVERY - 2 
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- FILED 
Friday. May 21. 2010 at 03:00 PM 
J. DAVID NAVARRO, CLERK OF THE COURT 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES LLC 
Plaintiff, 
vs. 
BERRYHILL & COMPANY INC 
JOHN E BERRYHILL III 
AMY BERRYHILL 
Defendant. 
CASE NO. CV-OC-2009-09974 
AMENDED NOTICE OF TRIAL 
SETTING AND ORDER GOVERNING 
FURTHER PROCEEDINGS 
This case is hereby re-set for: 
JURY TRIAL ...... MONDAY, AUGUST 02, 2010 @ 08: 30 AM for 8 
days. 
IT IS HEREBY FURTHER ORDERED that the dates stipulated to 
by all counsel be so ordered. 
IT IS HEREBY FURTHER ORDERED: 
A. TRIAL EXHIBITS 
(Marked Trial Exhibits) Before trial, each party shall call 
the Judge's clerk or secretary at 287-7564 to find out how to 
mark their exhibits and shall pre-mark all exhibits the party 
intents to offer into evidence using evidence stickers of the 
type used by the Clerk's Office. 
(List of trial exhibits) At least one (1) week before the 
beginning of the trial, each party shall file a list of the 
exhibits the party intends to offer into evidence. The list 
shall identify each exhibit by exhibit number and a description 
of the exhibit. Counsel will retain the exhibits until the day 
of trial and not lodge the actual exhibits with the clerk. 
B. DRAWING JURORS 
Notice of Trial Setting and Order Governing Further Proceedings Page 1 
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Jurors names for seating order will be randomly drawn by 
the computer before the date of trial. If counsel intend to 
observe this process, they must contact the court clerk. 
C. VOIR DIRE 
Voir Dire of respective jurors by counsel will be limited 
to a total of 45 minutes per side, unless otherwise ordered by 
the court. 
D. TRIAL PROCEEDINGS 
(Hours of Trial) Trials scheduled for six days or more will 
be conducted from 9:00 a.m. to 2:00 p.m., EXCEPT ON THE FIRST 
DAY OF TRIAL AND THE LAST DAY OF TRIAL, with two 15-minute 
breaks. Trials of five days or less will be conducted from 
9:00a.m. to 5:00 p.m. 
(No trial proceedings on 
specified, no trial proceedings 
because of the Court's criminal 
calendars. 
E. DOUBLE-SETS 
Thursdays) Unless otherwise 
will take place on Thursdays 
arraignment and civil motion 
This case has been double-set with other cases. Because of 
statutory and constitutional speedy trial requirements, criminal 
cases will have preference over civil trials. 
F. OBJECTIONS TO TRIAL DATE 
.ANY OBJECTION TO THE TRIAL DATE MUST BE FILED .AND SERVED 
WITHIN FOURTEEN (14) DAYS AFTER THE DATE OF SERVICE OF THIS 
ORDER .AND MUST BE ACCOMPANIED BY A LIST OF UNAVAILABLE DATES OF 
THE PARTY MAKING THE OBJECTION. IF THERE IS A TIMELY OBJECTION, 
THEN ALL OTHER PARTIES WILL HAVE SEVEN ( 7) DAYS AFTER THE 
SERVICE OF SUCH OBJECTION TO FILE WITH THE COURT THEIR 
UNAVAILABLE DATES TO BE CONSIDERED IN .ANY RESCHUDULING. FAILURE 
TO TIMELY OBJECT WILL WAIVE .ANY OBJECTION TO THE TRIAL DATE. 
Notice is hereby given, pursuant to 
Procedure 40(d) (1) (G), that an alternate 
to preside over the trial of this case. 
of potential alternate judges: 
Idaho Rule of Civil 
judge may be assigned 
The following is a list 
Hon. Phillip M. Becker Hon. James Judd 
Notice of Trial Setting and Order Governing Further Proceedings Page 2 
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-
Hon. G.D. Carey 
Hon. Dennis Goff 
Hon. George R. Reinhart, III 
Hon. Ronald Schilling 
Hon. W. H. Woodland 
Hon. Kathryn A. Sticklen 
Hon. Duff McKee 
Hon. Daniel Meehl 
Hon. Daniel C. Hurlbutt, 
Hon. Nathan Higer 
Hon. Linda Copple Trout 
Hon. Barry Wood 
All Sitting Fourth District Judges 
Unless a party has previously exercised their right to 
disqualification without cause under Rule 40 (d) {l), each party 
shall have the right to file one{l) motion for disqualification 
without cause as to any alternate judge not later than ten { 10) 
days after service of this notice. 
Dated Friday, May 21, 2010. 
DARLA WILLIAMSON 
District Judge 




CERTIFICATE OF MAILING 
I hereby certify that on Friday, May 21, 2010, I Mailed 
(served) a true and correct copy of the within instrument to: 
ERICRCLARK 
ATTORNEY AT LAW 
POBOX2504 
EAGLE ID 83616 
DANIEL E WILLIAMS 
ATTORNEY AT LAW 
PO BOX 1776 
BOISE ID 83701 
J. DAVID NAVARRO 
Clerk of the District Court 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
MAY 2: 2cm 
J. f.MVff) f',.,r.v,v·.r~o r·1-.r•t 
By f;U!':-;/\",: .~-';'~·.,1Ji:-~.:-: 1 ·"''I. d 
[':_:r,·_,j'( 
IN TIIE DISTRICT COURT OF TIIE FOURTH JUDICIAL DISTRICT OF TIIE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
SUPPLEMENTAL NOTICE OF HEARING 
RE: MOSELL EQUffiES' MOTION TO 
COMPEL DISCOVERY 
TO: ABOVE NAMED DEFENDANTS AND TIIEIR COUNSEL OF RECORD: 
PLEASE TAKE NOTICE that on Wednesday, June 9, 2010, at 2:45 p.m., or as soon 
thereafter as counsel can be heard, Plaintiff will call up for hearing MOSELL EQUillES' 
MOTION TO COMPEL DISCOVERY of Plaintiff's First, Second and Third Sets of Discovery 
requests before the Honorable Darla Williamson, District Judge, at the Ada County Courthouse, 
Boise, Idaho. 
SUPPLEMENTAL NOTICE OF HEARING RE: NOTICE OF HEARING RE: 
MOSEU..EQUITIES' MOTION TO COMPELDISCOVERY-1 
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RESPECTFULLY SUBMITTED this 25th day of May, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 25th day of May, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
SUPPLEMENTAL NOTICE OF HEARING RE: NOTICE OF HEARING RE: 
MOSELL EQUITIES' MOTION TO COMPEL DISCOVERY - 2 
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• 
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, A TIORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
NO. g_'_ FILED 
A.M----..r ..M .. _-+---
MAY 2 5 2010 
J. DAVID NAVARRO, Clerk 
By J. RANDALL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STA TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
MOSELL EQUITIES' MOTION TO 
COMPEL RESPONSES TO 
PLAINTIFF .'S FIRST AND SECOND 
SET OF INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO DEFENDANTS 
COMES NOW the Plaintiff and by and through its counsel of record hereby requests the 
Court enter an Order according to Rule 37(a)(2), IRCP, compelling the Defendants to provide 
full and complete responses to the Plaintiff's First and Second Set of Discovery. 
The Plaintiff, prior to filing this motion, contacted the Defendants' counsel by letter 
several times regarding these discovery requests. Defense counsel has not responded. The 
Plaintiff also seeks an Order according to Rule 37(a)(4), IRCP, directing the Defendants to pay 
the Plaintiff's costs and attorney fees incurred to bring and pursue this motion. 
MOSELL EQUITIES' MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST AND SECOND SET OF 




The bases for this motion are the above-cited rules along with the facts contained in the 
Affidavit of Counsel and exhibits filed contemporarily herewith. 
RESPECTFULLY SUBMITTED this 25th day of May, 2010. 
CLARK & AS SOCIA TES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 25th day of May, 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
MOSELL EQUITIES' MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST AND SECOND SET OF 
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO DEFENDANTS - 2 
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.. 
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, A ITORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
• 
NO-:---Ffil'n--:i.'"-l'L_-'9.:-AM FILED = ----IP.M -+---
MAY 2 5 2010 
J. DAVID NAVARRO, Clerk 
By J. RANDALL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Case No. CV OC 0909974 
AFFIDAVIT OF COUNSEL FILED IN 
SUPPORT OF MOSELL EQUITIES' 
MOTION TO COMPEL RESPONSES 
TO PLAINTIFF'S FIRST AND 
SECOND SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO DEFENDANTS 
Eric R. Clark, first being duly sworn on oath as provided by law, states as follows: 
1. I am over eighteen years of age, and I have personal knowledge of the facts 
discussed below. 
2. On November 25, 2009 the Defendants served Defendants' Answers to Plaintiff's 
First Set of Interrogatories and Requests for Production of Documents. A true and correct copy 
AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF MOSELL EQUITIES' MOTION TO COMPEL 
RESPONSES TO PLAINTIFF'S FIRST AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR 
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- • 
of that discovery is attached as Exhibit A. The Defendants provided documents in electronic 
format Bates Stamped 00001 -448 on November 27, 2009. 
3. On December 3, 2009, the Affiant sent a letter to Defendants' Counsel attempting 
to meet and confer as required by Rule 37(a)(2), IRCP, regarding what Plaintiff asserted were 
deficiencies in the Defendants' discovery responses. A true and correct copy of that letter is 
attached as Exhibit B. The Defendants did not respond to this letter. 
4. On December 21, 2009, the Defendants filed their Answer, Counterclaim and 
Demand for Jury Trial. 
5. On December 24, 2009, the Defendants filed Defendants' Supplemental Answers 
to Plaintiff's First Set of Inte"ogatories and Requests for Production of Documents. A true and 
correct copy of that discovery is attached as Exhibit C. The Defendants also provided 
documents in electronic format Bates Stamped 00449 - 00885 on December 24, 2009 and 
documents in electronic format Bates Stamped 00886- 01231 on December 28, 2009. 
6. On January 11, 2010, the Defendants filed Defendant' Answers and Responses to 
Plaintiff's Second Set of Inte"ogatories and Requests for Production of Documents. A true and 
correct copy of that discovery is attached as Exhibit D. The Defendants attached documents in 
hard-copy form and Bates Stamped 01232-01246. 
7. On January 29, 2010, the Affiant sent a letter to Defendants' Counsel attempting 
to meet and confer as required by Rule 37(a)(2), IRCP, regarding what Plaintiff asserted were 
deficiencies in ALL of the Defendants' discovery responses. A true and correct copy of that 
letter is attached as Exhibit E. The Plaintiff also asked the Defendants' counsel to provide 
available dates for depositions. The Defendants did not respond to this letter. 
AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF MOSELL EQUITIES' MOTION TO COMPEL 
RESPONSES TO PLAINTIFFS FIRST AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO DEFENDANTS - 2 
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I declare under penalty of perjury under the laws of the State of Idaho and the laws of the 
United States that the foregoing is true and correct to the best of my knowledge and belief. 
DATED this 25th day of May, 2010. 
Eric R. Clark 




STATE OF IDAHO 
, Y PUBLIC for the S~te jlfl$iaho 
Re i,ding at: ~ I e !_t;la/r. c) 
MfCommissionpires~ /-i 8: -.::? OJ'/ 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 25th day of May 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF MOSELL EQUITIES' MOTION TO COMPEL 
RESPONSES TO PLAINTIFFS FIRST AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO DEFENDANTS - 3 
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DANIELE. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@twplegal.com 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 






BERRYHILL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYHILL III and ) 
AMY BERRYIIlLL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
Case No. CV OC 0909974 
DEFENDANT'S ANSWERS TO 
PLAINTIFF'S FIRST SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION 
OF DOCUMENTS 
Defendant Berryhill & Company, Inc .. hereby responds to Plaintiff's First Set of 
Interrogatories and Requests for Production of Documents as follows: 
Defendant states that discovery relating to Plaintiff's claims, as well the defenses of 
Defendant to those claims, is just beginning. Defendant specifically reserves the right to 
supplement its answers and responses to any of the following discovery requests. 
DEFENDANT'S ANSWERS TO PLAINTIFF'S FIRST SET OF INTERROGATORIES 




Obiections to "Preliminary Statement" and Definitions. 
Defendant objects to Plaintiff's Preliminary Statement and Definitions preceding its 
Interrogatories and Requests for Production to the extent that they are vague, ambiguous, overly 
broad and seek information that would invade the work product and attorney/client privileges and 
otherwise call for information beyond the scope of Rules 26 through 34, I.R.C.P. Defendant 
further objects to Plaintiff's Preliminary Statement and Definitions to the extent that they would 
violate Rule 33(a)(3), I.R.C.P. 
INTERROGATORIES 
INTERROGATORY NO. 1: Please identify the date and the amount of any funds you 
(any Defendant) received from Mosell Equities. 
ANSWER: Defendant Berryhill & Company, Inc., received funds from Plaintiff in the 
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INTERROGATORY NO. 2: Please identify by name, and provide a current address and 
telephone number for each book.keeper, accountant, or accounting firm that Defendant Berryhill 
& Company, Inc. has used or employed for the last five (5) years. 
ANSWER~ Christine Munson (381-5265), Joy Luedke (353-7319), Kathy Kendall 
(deceased), Mary Gendron (367-0550). 
INTERROGATORY NO. 3: Please identify by name, and provide a current address and 
telephone number for each book.keeper, accountant, or accounting firm that Defendants John E. 
Berryhill III and Amy Berryhill have used or employed for the last five (5) years. 
ANSWER: Sandy Bolin (336-7420). 
INTERROGATORY NO. 4: Attached as Exhibit 1 is a letter from Attorney Daniel E. 
Williams in which Mr. Williams represents" ... the relevant funds constituted an investment by 
Mosell Equities, LLC, in a speculative venture dealing with the proposed development of Polo 
Cove near Sunnyslope in Canyon County, Idaho." Please identify all facts and documents which 
you assert suppo1ts the contention that Mosell Equities' money you received was an ''investment" 
in the Polo Cove project. 
ANSWER: Defendant objects to Interrogatory No. 4 on the grounds that it is vague, 
ambiguous, overly broad, unduly burdensome and does not state with reasonable particularity the 
facts and documents sought. Defendant states that, to the extent that the legal relationship 
between Defendant and Plaintiff is implied from conduct or facts, all facts and documents 
existing bearing on the interaction between Defendant and Plaintiff support the contention. 
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Pursuant to Rule 33(c), I.R.C.P., Defendant refers Plaintiff to those documents produced in 
response to Requests for Production. 
INTERROGATORY NO. 5: Referring to the question propounded in the previous 
interrogatory, provide a complete and detailed accounting of your use of Mosell Equities' money 
- all $405,000.00. 
ANSWER: Defendant states that it is in the process of compiling the requested 
information and will supplement its answer to this Interrogatory. 
INTERROGATORY NO. 6: Referring to the question propounded in Interrogatory No. 
4, what happened to Mosell Equities' money after you received it but before you claim you used 
it for the Polo Cove project? If the money was deposited in any account in a bank of financial 
institution, please identify the bank or financial institution by name and address, and identify the 
dates and amounts of any deposits or withdrawals concerning these funds. 
ANSWER: Defendant states that funds were deposited at Bank of America and Bank of 
the Cascades. Defendant further states that it is in the process of compiling further responsive 
information and will supplement its answer to this Interrogatory. 
INTERROGATORY NO. 7: Referring again to Exhibit 1, and to Mr. Williams' 
contention as identified in Interrogatory No. 4, please state whether or not the Berryhill & Co. 
Restaurant currently located in downtown Boise, Idaho, was pan of the Polo Cove project. 
ANSWEJ!;. Defendant objects to Interrogatory No. 7 on the grounds that it is vague and 
ambiguous. Without waiving these objections, Defendant states that, although its restaurant was 
not located at the proposed Polo Cove development, Glenn Mosell used the restaurant to further 
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the Polo Cove development. 
INTERROGATORY NO. 8: If you answered the previous interrogatory affirmatively, 
please identify all facts and documents which you claim supports this contention. 
ANSWER: See answer to Interrogatory No. 7. 
INTERROGATORY NO. 9: Referring again to Exhibit 1, Mr. Williams claims, "Over 
the next many months, Mr. Berryhill devoted substantial time to working on the project, meeting 
with architects, designers, potential vendors, vintners, hotel developers, as well as other 
interested parties." Please identify the particular person(s) or firm, and the date, time and location 
of all Mr. Berryhill' s meetings with each: 
1. Architect 
2. Designer 
3. Potential Vendors 
4. Vintners 
5. Hotel Developers 
6. And any other "interested parties." 
ANSWER: Defendant identifies the following individuals and entities: 
Sherry McKibben, Ken Reed, Andy Erstad, Epkos Designs, Sprague, Lifestyle, Keiffer 
Designs, Foerstel Designs, Bargreens, Sysco, Dechambeau, other builders and engineers, 
Ron Bitner, Angie Riff, Melanie Krause, Lifestyle, Kempton, other developers, Tim 
Fitzpatrick, Jon Bellcinini, Steve Inch, Paul Bechman, Foad Rogani, Canyon County 
Commissioners, Moya Shatz. 
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Defendant further states that it is in the process of compiling calendar information and 
will supplement its answer to this interrogatory. 
INTERROGATORY NO.10: If you contend you paid for any costs, invoices or bills 
associated with or directly for the "Polo Cove project," please identify the date of the payment, 
the amount of the payment, the purpose of the payment and the source of the payment funds. 
ANSWER: Defendant is in the process of compiling responsive information and will 
supplement its answer to this interrogatory. Defendant states that one portion of its payment 
associated with the Polo Cove project was its provision of food and beverage to Glenn Mosell 
and his guests without charge. 
INTERROGATORY NO.11: Referring again to Exhibit 1, Mr. Williams claims, "A 
good portion of the funds identified in your letter were dedicated to this buildout." Please identify 
the total amount of Mosell Equity funds that you "dedicated" to the buildout of the new 
restaurant. Of these Mosell Equity funds which you dedicated for the buildout, please state the 
date of the payment, the amount of the payment and identify the payee by individual or business 
name and provide that individual's or businesses' address providing the material, labor or 
fixtures for the buildout. 
ANSWER; Defendant is in the process of compiling responsive information and will 
supplement its answer to this interrogatory. 
INTERROGATORY NO.12: Please identify Mosell Equities' ownership interest in 
Berryhill & Co. Restaurant or in any entity you claim owns this restaurant. 
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ANSWER: To whatever extent Plaintiff obtained any interest in Defendant's restaurant, 
it has abandoned ... uch interest and waived the right to make any such claim. 
INTERROGATORY NO. 13: Referring again to Exhibit 1, Mr. Williams claims, 
"Potential investors and other interested parties were wined and dined by Mr. Mosell at the 
restaurant without charge." Please identify the dates and times for these meetings or dinners and 
state the costs for the drinks and food that you claim Mr. Mosell and his parties consumed. 
ANSWER: Defendant refers Plaintiff to the document produced herewith and bates-
stamped as B&Co 000100. 
INTERROGATORY NO. 14: Referring again to Exhibit 1, Mr. Williams claims, "Part 
of the funds that Mr. Mosell is now seeking repayment was for attorney fees arising out of this 
case." Please identify the date, the payee, and the amount of the payment of all attorney fees 
referenced by Mr. Williams that you made. 
ANSWER: Defendant is in the process of compiling responsive information and will 
supplement its answer to this interrogatory. 
INTERROGATORY NO. 15: Referring again to Exhibit 1, Mr. Williams claims, "Over 
many months of discussions. it was agreed that there would be a joint venture to develop Polo 
Cove with Mr. Mosell as the 'money' man and Mr. Berryhill as a day-to-day operations man." 
Please identify what Mr. Berryhill understood would be his responsibilities as a "day-to-day 
operations man" for the Polo Cove project. 
ANSWER: Def end ant refers Plaintiff to the document produced herewith and bates-
stamped as B&CQ 000358-359. 
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INTERROGATORY NO. 16: Referring to your answer to the previous interrogatory, 
please identify the education and experience you (John Berryhill) have for the responsibilities 
listed. 
ANSWER: Defendant identifies his approximately 25+ years in the restaurant business. 
INTERROGATORY N0.17: Did Defendant John Berryhill receive any money for 
"consulting" fees from any person or entity associated with the Polo Cove project? If so, state the 
date, the amount of payment and identify the source of payment. 
ANSWER: Defendant is unaware of any person or entity associated with Polo Cove 
paying John Berryhill a specific consulting fee. 
INTERROGATORY N0.18: Referring again to Exhibit 1, Mr. Williams claims, 
"Others involved in Polo Cove started asking what Mr. Berryhill about Mr. Mosell, saying he 
would not return their calls and they had not been paid for their work." Please identify the 
"others" by name, address and phone number, and state the date and time of the conversation. 
ANSWER: Defendant is unable to state the date and time of each conversation that John 
Berryhill had with the many unpaid individuals and entities arising from Polo Cove, but states 
that it is likely Mr. Berryhill heard from all such unpaid parties. 
INTERROGATORY N0.19: State the name, address and telephone number of each 
person you intend to call as a witness at the trial of this matter. With regard to each witness, state 
the substance of the facts to which you expect the witness to testify. 
ANSWER: Defendant has not yet determined what person(s) it may call as witnesses at 
the trial of this matter. 
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INTERROGATORY NO. 20: State the name and address of each person whom you 
expect to call as an expert witness at the trial. According to Rule 26(b)(4), I.R.C.P., and for each 
such person: 
a) State the subject matter on which the expert is expected to testify: 
b) Provide a complete statement of all opinions to be expressed and the basis and 
reasons therefore; 
c) Identify the data or other information considered by the witness in forming the 
opinions; 
d) Provide any exhibits to be used as a summary of or support for the opinions; 
e) Identify any qualifications of the witness. including a list of all publications or 
dornments authored by the witness within the preceding ten years; 
f) Disclose the compensation to be paid for the testimony; and, 
g) List any other cases in which the witness has testified as an expert at trial or by 
deposition within the preceding four years. 
ANSWER: Defendant objects to Interrogatory No. 20 to the extent it calls for 
information beyond that specified by Rule 26(b)(4), I.R.C.P. Without waiving this objection, 
Defendant states that it has not yet determined what expert witness(es) it may call at the trial. 
INTERROGATORY NO. 21: Do you intend to introduce any documentary evidence at 
the trial of this matter? If so, describe each document or exhibit you intend to introduce. 
ANSWER; Defendant has not yet determined what documentary evidence it may 
introduce at the trial of this matter. 
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INTERROGATORY NO. 22: Please identify any legal or factual basis for any 
affirmative defense raised in any responsive pleading. 
ANSWER: Defendant objects to Interrogatory No. 22 on the grounds that it is overly 
broad, seeks the mental impressions of counsel and violates the work product doctrine. Without 
waiving these objections, Defendant states that a responsive pleading has not yet been filed in 
this action. 
REQUESTS FOR PRODUCTION 
REQUEST NO. 1: Please produce all documents in your possession which you claim 
establish the money you received from Mosell Equities was not a loan, but an "investment" in the 
Polo Cove project. 
RESPONSE: Defendant objects to Request No. 1 on the grounds that it is vague, 
ambiguous, overly broad, and does not state with reasonable particularity the documents sought. 
Without waiving these objections, Defendant refers Plaintiff to those documents produced 
herewith. 
REQUEST NO. 2: Please produce copies of bank or financial institution records 
memorializing the dates and amounts of any deposits or withdrawals you made regarding Mosell 
Equities' funds. 
RESPONSE: Defendant refers Plaintiff to those deposit records produced herewith. 
REQUEST NO. 3: Please produce all documents which you claim supports your 
contention that Berryhill & Co. restaurant currently located downtown Boise, Idaho, was a part of 
the Polo Cove project. 
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RESPONSE: Defendant refers Plaintiff to its answer to Interrogatory No. 7 above. 
REQUEST NO. 4: Regarding your response to Interrogatory No. 9, please provide all 
documents to support your contention John Berryhill "devoted substantial time working on the 
[Polo Cove] project." 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO. 5: Regarding your response to Interrogatory No. 10, please provide 
copies of all costs, invoices or bills associated with or directly for the Polo Cove project. If you 
paid these costs, invoices, or bills, please provide evidence proving payment, including copies of 
checks. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO. 6: Regarding your response to Interrogatory No. 11, please provide 
copies of all documents relating to the costs for the buildout for the restaurant. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
Defendant further states that it is compiling additional documents to produce. 
REQUEST NO. 7: Please provide any documents that you claim in any manner support 
your response to Interrogatory No. 13. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUES.I.NO. 8: Please provide any documents that you claim in any manner evidence 
payments you made for any legal services regarding the Polo Cove project or any other litigation 
you claim involved Glenn Masell, Mosell Equities and any of the Defendants as parties. 
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RESPONSE: Defendant is in the process of compiling responsive documents and will 
produce them. 
REQUEST NO. 9: Please provide any documents that you claim in any manner support 
you response to Interrogatory No. 15. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO. 10: Please provide any documents that you claim in any manner support 
your response to Interrogatory No. 17. 
RESPONSE: Defendant refers Plaintiff its answer to Interrogatory No. 10 above. 
REQUEST NO. 11: Please produce all exhibits that you many utilize at any trial or 
hearing in this matter. 
RESPONSE: Defendant states that it has not yet determined what exhibits it may utilize 
at any trial or hearing. 
REQUEST NO. 12: Please produce a copy of the current Berryhill & Company lease, 
the Letter of Intent Mr. Williams identified in Exhibit 1, and any other documents you contend 
establish the terms of the current Berryhill & Company lease. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
DATED this J. )d:-of November, 2009. 
~~&~K,LL 
Daniel E. Williams 
Attorney for Defendants 
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CLARK & ASSOCIATES, ATTORNEYS 
Real Estate • Business • Litigation 
December 3, 2009 
Via Facsimile: (208) 345-7894 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. 300 
P.O. Box 1776 
Boise, ID 83701 
Re: Mosel/ Equities v. Berryhill & Co, el al.: Rule 37(a)(2), IRCP Notice. 
Dear Dan: 
This letter will serve as the Plaintitrs attempt to meet and confer according to Rule 37(a)(2), 
IRCP. 
Regarding Interrogatory No. 1, Mosell Equities' records indicate it made a final loan on April 30, 
2008 for $20,000.00. However, that amount is not listed. Do you contend that Berryhill & 
Company, Inc. did not receive these funds? Mosell Equities also contends it provide funding for 
its expenses in May 2007 for $20,000.00. Again, do you contend that Berryhill & Company, Inc. 
did not receive these funds? 
Interrogatory No. 4. Your answer is unresponsive. Please provide the information requested. 
Interrogatory Nos. 5 & 6, 9, 10, 11, and 14. When can we expect your complete responses? 
Interrogatory No. 17. I noticed that you signed the Discovery responses, so according to Rule 
26(t), you are making this representation after conducting a "reasonable inquiry." Referring you 
to B&Cc000358-9, Berryhill claims to be charging a "$175.00 per hour consultant-designer fee." 
Who is contending Berryhill did not receive any fees? You? Berryhill? 
Interrogatory No. 18. Your answer is unresponsive. Please provide the information requested. 
Regarding your responses to the Requests for Production of Documents, we requested that you 
provide documents relevant to very specific requests. Responding by pointing to nearly 500 
documents and claiming the relevant documents are somewhere in the pile satisfies neither the 
letter nor spirit of the discovery rules. You have identified each document by Bates Number, so 
the appropriate response is to identify the document(s) which are relevant to the particular 
request. Please identify which documents are relevant to each specific request for production. 
776 E. Riverside Drive, Suite 200 
P.O. Box 2504 
Eagle, Id 83616 
(208) 685-2320 




Daniel E. Williams 
December 2, 2009 
Page2 
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Regarding Request No. 2, you provided a single "Deposit Summary" labeled B&CO000375, 
which appears to be created from Quickbooks. Where are the other summaries for the other 
Mosell Equities' loan deposits? Your client has that information, so why did you fail to provide 
a complete response? 
Considering we propounded these discovery requests many months ago, you should have had 
ample time to compile the information you have not provided. Consequently, we require you to 
provide complete responses as requested herein, no later than Friday, December 11, 2009. After 
that time, we will seek to compel responses and pursue the appropriate sanctions. Thank you. 
Sincerely, 
Eric R. Clark 
cc: Mosell Equities, LLC 
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DANIELE. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw(a)twplegal.com 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC., an Idaho 
corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
) 
) Case No. CV OC 0909974 
) 
) DEFENDANT'S SUPPLEMENTAL 
) ANs,vERS TO PLAINTIFF'S FIRST 
) SET OF INTERROGATORIES AND 
) REQUESTS FOR PRODUCTION 






Defendant Berryhill & Company, Inc., hereby supplements its earlier answers and 
responses to Plaintiffs First Set oflnterrogatories and Requests for Production of Documents as 
follows: 
Defendant states that discovery relating to Plaintiff's claims, as well the defenses of 
Defendant to thost! claims, is just beginning. Defendant specifically reserves the right to 
supplement its answers and responses to any of the following discovery requests. Further, 
DEFENDANT'S SUPPLEMENTAL ANSWERS TO PLAINTIFF'S FIRST SET OF 




D efe0dant incorporates all of its earlier objections to the Preliminary Statement, Definitions and 
individual interrogatories and requests. 
INTERROGATORIES 
INTERROGATORY NO. 1: Please identify the date and the amount of any funds you 
(any Defendant) received from Mosell Equities. 
ANSWER: In addition to those funds Defendant identified in its original answer, 
Defendant has identified a deposit made on or about May 7, 2008, in the amount of$20,000.00 
to cover a portion of the expenses of the Polo Cove tenant improvements at 121 N. 9111 Street. 
INTERROGATORY NO. S: Referring to the question propounded in the previous 
interrogatory, provide a complete and detailed accounting of your use ofMosell Equities' money 
- all $405,000.00. 
ANSWER: Defendant states that the funds were placed in the general account of 
Defendant at either Bank of America or later Banlc of the Cascades. Once deposited, it is not 
possible to distinguish between Defendant's own funds and funds provided by Plaintiff. Plaintiff 
and Defendant agreed that the following expenses should be incurred for the following purposes: 
restaurant relocation and buildout- $106,326.27; expansion ofbaUroom and Polo Cove 
showroom - $195,153.17; Trout Jones (Matzek litigation)- $21,852.67; partial payment to 
reimburse Defendant for time spent by John BerryhiU - $50,000.00; restaurant. ballroom & 
showroom rent - $554,084 (not including utilities and other increased operating expenses). 
INTERROGATORY NO. 9: Referring again to Exhibit 1, Mr. Williams claims, "Over 
the next many months, Mr. Berryhi11 devoted substantial time to working on the project, meeting 
with architects, designers, potential vendors, vintners, hotel developers, as well as other interested 
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parties." Please identify the particular person(s) or firm, and the date, time and location of all Mr. 
Berryhill's meetings with each: 
l. Architect 
2. Designer 
3. Potential Vendors 
4. Vintners 
5. Hotel Developers 
6. And any other "interested parties." 
ANSWER: Defendant identifies the following individuals and entities: 
Sherry M1:Kibben, Ken Reed, Andy Erstad, Epkos Designs, Sprague, Lifestyle, Keiffer 
Designs, Foerstel Designs, Bargreens, Sysco, Dechambeau, other builders and engineers, 
Ron Bitner, Angie Riff, Melanie Krause, Lifestyle, Kempton, other developers, Tim 
Fitzpatrick, Jon Be11cinini, Steve Inch, Paul Bechman, Foad Rogani, Canyon County 
Commissioners, Moya Shatz. 
Defendant further refers Defendant to those calendar documents bates-stamped B&Co 
INTERROGATORY NO. 10: If you contend you paid for any costs, invoices or bills 
associated with or directly for the "Polo Cove project," please identify the date of the payment, 
the amount of the payment, the purpose of the payment and the source of the payment funds. 
ANS\VEk: In addition to its previous answer, Defendant refers Defendant to those 
documents produced herewith. 
INTERROGATORY NO. 11: Referring again to Exhibit I, Mr. Williams claims, "A 
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l~ good portion of the funds identified in your letter were dedicated to this buildout." Please identify 
the total amount of Masell Equity funds that you "dedicated" to the buildout of the new 
restaurant. Of these Mosell Equity funds which you dedicated for the buildout, please state the 
date of the payment, the amount of the payment and identify the payee by individual or business 
name and provide that individual's or businesses' address providing the material, labor or fixtures 
for the buildout. 
ANSWER: Defendant refers Plaintiff to those documents produced herewith. 
INTERROGATORY N0.14: Referring again to Exhibit l, Mr. Williams claims, "Part 
of the funds that Mr. Mosell is now seeking repayment was for attorney fees arising out of this 
case." Please identify the date, the payee, and the amount of the payment of all attorney fees 
referenced by Mr. Williams that you made. 
REQUESTS FOR PRODUCTION 
REQUEST NO. 1: Please produce all documents in your possession which you claim 
establish the money you received from Mosell Equities was not a loan, but an "investment" in the 
Polo Cove project 
RESPONSE: Defendant objects to Request No. l on the grounds that it is vague, 
ambiguous, overly broad, and does not state with reasonable particularity the documents sought. 
Defendant further states that, given the nature of the relationship between Plaintiff and Defendant 
must be gleaned from the entire course of their conduct, a multiplicity of documents in varying 
categories would be responsive. Without waiving these objections, Defendant refers Plaintiff to 
those documents originally produced, as well as those produced herewith. 
~ DEFENDANT'S SUPPLEMEi\TT AL ANSWERS TO PLAINTIFF'S FIRST SET OF 
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS, P. 4 
000873
REQUEST NO. 4: Regarding your response to Interrogatory No. 9, please provide all 
do curnents to support your contention John Berryhill "devoted substantial time working on the 
[Polo Cove] project." 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO. 5: Regarding your response to Interrogatory No. I 0, please provide 
copies of all costs, invoices or bills associated with or directly for the Polo Cove project. If you 
paid these costs, invoices, or bills, please provide evidence proving payment, including copies of 
checks. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO. 6: Regarding your response to Interrogatory No. 11, please provide 
copies of all documents relating to the costs for the buildout for the restaurant. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO. 7: Please provide any documents that you claim in any manner support 
your response to Interrogatory No. 13. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO. 8: Please provide any documents that you claim in any manner evidence 
payments you made for any legal services regarding the Polo Cove project or any other litigation 
you claim involved Glenn Mosen, Mosen Equities and any of the Defendants as parties. 
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RESPO~ Defendant refers Plaintiff to those documents produced herewith. 
DATED thisZ"f -:-ofDecember, 2009. 
THOMAS, WILLIAMS & PARK, LLP 
ams 
Attorney for Defendants 
CERTIFICATE OF SERVICE 
I hereby certify that on thiat of December, 2009, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
Via Facsimile: 939-7136 
~iaU.S.Mail 
Daniel E. Williams 
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DANIEL E. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 
Fax: (208) 345-7894 
danw@twple2al.com 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN ANO FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 






BERRYHILL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYHILL III and ) 
AMY BERRYHILL~ individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
Case No. CV OC 0909974 
DEFENDANTS' ANSWERS AND 
RESPONSES TO PLAINTIFF'S 
SECOND SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION 
OF DOCUMENTS 
Defendants Berryhill & Company, Inc., and John E. Berryhill, III, hereby respond to 
Plaintiffs Second Set of Interrogatories and Requests for Production of Documents as follows: 
Defendants state that discovery relating to Plaintiffs claims, as well the defenses of 
Defendants to those claims, is just beginning. Defendants specifically reserve the right to 
DEFENDANT'S ANSWERS AND RESPONSES TO PLAINTIFF'S SECOND SET OF 




supplement their answers and responses to any of the following discovery requests. 
Objections to "Preliminary Statement" and Definitions. 
Defendants object to Plaintiff's Preliminary Statement and Definitions preceding its 
Interrogatories and Requests for Production to the extent that they are vague, ambiguous, overly 
broad and seek information that would invade the work product and attorney/client privileges 
and otherwise call for information beyond the scope of Rules 26 through 34, I.R.C.P. 
Defendants further object to Plaintiffs Preliminary Statement and Definitions to the extent that 
they would violate Rule 33(a)(3), I.R.C.P. 
INTERROGATORIES 
INTERROGATORY NO. 23: Identify the time, date and location of all annual or 
special shareholder meeting conducted by Berryhill & Company, Inc. for 2005, 2006, 2007, 
2008 and 2009. 
ANSWER: Pursuant to Rule 33(c), I.R.C.P., Defendants direct Plaintiff to those 
documents produced herewith and bates-stamped B&Co001232 through 001246. 
INTERROGATORY NO. 24: Identify the time, date and location of all annual or 
special meetings of directors conducted by the directors of Berryhill & Company, Inc. for 2005, 
2006, 2007, 2008 and 2009. 
ANSWER: Pursuant to Rule 33(c), I.R.C.P., Defendants direct Plaintiff to those 
documents produced herewith and bates-stamped B&Co00 1232 through 001246. 
INTERROGATORY NO. 25: Please identify by name, address and telephone 
number, the person or entity that possesses or maintains all corporate records for Berryhill & 
Company, Inc. 
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ANSWER: Defendants object to Interrogatory No. 25 on the grounds that it is vague 
and ambiguous. Without waiving these objections, Defendants state that board and shareholder 
minutes are in the custody of its legal counsel, Thomas, Williams & Park, LLP. 
INTERROGATORY NO. 26: Did John Berryhill or anyone associated with Berryhill 
& Company, Inc. create proforma financial statements or any other income projections for 
Berryhill & Co.(company or restaurant) during 2005, 2006, 2007, 2008 or 2009? 
ANSWER: Yes. 
INTERROGATORY NO. 27: Regarding any money either John Berryhill or Berryhill 
& Company, Inc., received from Masell Equities in 2005, 2006, 2007, 2008 or 2009, what did 
the board of directors of Berryhill & Company, Inc., approve regarding the use of this money? 
ANSWER: The Board of Directors ratified, confirmed and approved the salaries, 
distributions, acquisitions and disposition of assets, and payment of rents, as set forth on the 
books and records of the corporation. 
INTERROGATORY NO. 28: Has the Internal Revenue Service or the Idaho State 
Tax Commission requested or conducted an audit of the financial records of Berryhill & 
Company, Inc.? If so, please state the date of the audit and entity or agency conducting the audit. 
ANSWER: No. 
INTERROGATORY NO. 29: Has the Internal Revenue Service or the Idaho State 
Tax Commission requested or conducted an audit of the financial records of Defendant John 
Berryhill? If so, please state the date of the audit and entity or agency conducting the audit. 
ANSWER: No. 
INTERROGATORY NO. 30: Regarding any money Berryhill & Company, Inc. 
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received from Mosel! Equities in 2005, 2006, 2007, 2008 or 2009, how did Berryhill & 
Company, Inc., report these funds in the corporate state and federal tax forms? 
ANSWER: In 2007, as Plaintiff directed, the funds were reported on the balance sheet of 
Berryhill & Company, Inc., in an informational sense only, under long-term liabilities. In 2008, 
the funds were reported on the balance sheet, in an informational sense only, under contingent 
liabilities. 
INTERROGATORY NO. 31: Regarding any money John Berryhill received from 
Mosell Equities in 2005, 2006, 2007, 2008 or 2009, how did John Berryhill report these funds on 
his personal state and federal tax forms? 
ANSWER: Defendants state that Defendant John Berryhill is in the process of 
determining whether he received monies from Mosell Equities in 2005 or 2006. If he did, any 
monies received by him in 2005 or 2006, directly from Mosell Equities for his personal services 
were reported as income. John Berryhill received no monies from Mosell Equities in 2007, 2008 
or 2009. 
REQUESTS FOR PRODUCTION OF DOCUMENTS 
REQUEST FOR PRODUCTION NO. 13: Regarding your response to Interrogatory 
No. 23, please provide all minutes of the relevant meetings and for each year identified. 
RESPONSE: Defendants direct Plaintiff to those documents produced herewith and 
bates-stamped as B&Co001232 through 001246. 
REQUEST FOR PRODUCTION NO. 14: Regarding your response to Interrogatory 
No. 24, please provide copies of minutes of the relevant meeting and for each year identified. 
RESPONSE: Defendants direct Plaintiff to those documents produced herewith and 
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bates-stamped as B&Co001232 through 001246. 
REQUEST FOR PRODUCTION NO. 15: If you responded to Interrogatory No. 26, 
please provide copies of these documents. 
RESPONSE: Defendants state that responsive documents are not in their possession or 
under their custody or control. 
REQUEST FOR PRODUCTION NO. 17: Regarding your response to Interrogatory 
No. 27, please provide copes of all corporate resolution or any other document confirming the 
actions by the Berryhill & Company, Inc., board of directors. 
RESPONSE: Defendants direct Plaintiff to those documents produced herewith and 
bates-stamped as B&Co00 1232 through 001246. 
REQUEST FOR PRODUCTION NO. 18: Regarding your response to Interrogatory 
No. 30, please provide copes of all corporate state and federal tax returns for 2005 - 2009. (You 
may redact all information that is not relevant to your response. We just want the confirmation 
of how Berryhill and Company, Inc., accounted to the IRS and Idaho State Tax Commission for 
the money received from Mosell Equities.) 
RESPONS}:: Defendants object to Request for Production No. 18 on the grounds that it 
seeks irrelevant information, is not calculated to lead to the discovery of admissible evidence, 
and is overly broad. Without waiving these objections, Defendants state that Berryhill & 
Company, Inc., will provide the requested documents for relevant years upon the Court's entry 
of an appropriate protective order. 
REQUEST FOR PRODUCTION NO. 19: Regarding your response to Interrogatory 
No. 31, please provide copes of state and federal tax returns for 2005 - 2009. (Again, you may 
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redact all information that is not relevant to your response. We just want confirmation of how 
John Berryhill accounted to the IRS and Idaho State Tax Commission for the money received 
from Mose\l Equities.) 
RESPONSE: Defendants object to Request for Production No. 19 on the grounds that it 
seeks irrelevant information and is not calculated to lead to the discovery of admissible evidence. 
DATED this l llh day of January. 
\HOMAS, WIL~MS;A\ L~)lp I (j 
·\JL,.-~~ .LJ~_ 
Daniel E. Williams -----
Attorney for Defendants 
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BERRYHILL & CO, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective the January 12, 200S 
The undersigned, being Secretary of BERRYHILL & CO, INC., an Idaho corporation 
(the "Company"), by this instrument evidences the actions and resolutions undertaken at the 
annual meeting of the Board of Directors and Shareholders of the Company. Present were the 
sole Shareholder and Director who waived notice of the meeting. 
• The next order of business was the election of Directors and Officers. The following 
persons were nominated to serve on the Board until next election: 
John E. Berryhill 
Amy Berryhill 
The following persons were unanimously nominated to serve in the following Offices 
until the next election: 




RESOLVED, that upon motion duly made, seconded and unanimously carried, 
nominations were closed and each of the above persons was, by unanimous ballot, elected as a 
Director and/or Officer to serve for the next ensuing year or until their respective successors may 
be elected and qualified; 
WHEREAS, the Directors and Officers of the Company, in the conduct of its business during the 
past years have spent money on expenditures, made contracts, bought and sold property, had the 
Company tax return prepared and perfonned numerous other acts on behalf of the Company, 
RESOLVED, that the actions of the Officers of the Company heretofore taken on behalf 
of the Company for the past years, be and in all respects hereby approved, adopted and rati tied as 
the proper acts of the Company; 
FURTHER RESOLVED, that the salaries, distributions, acquisitions and disposition of 
assets, and payment of rents, as set forth on the books and records of the corporation is hereby 
ratified, confinned and approved. 
Following a discussion concerning new business and there being no unattended business 
to come before the meeting, the meeting was adjourned. 
DATED effective as of the January 12, 2005. . / /J/J 
~Name:Amerryhill 
Title: Corporate Secretary 
Annual Mrtrin& of rht Board of Dirttlon and Sharthnldtn (1998) 
corporate' mmult'.'~ noc 
B&Co001232 
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BERRYHILL & CO, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective the January 11, 2006 
The undersigned, being Secretary of BERRYHILL & CO, INC., an Idaho corporation 
(the ·'Company"), by this instrument evidences the actions and resolutions undertaken at the 
annual meeting of the Board of Directors and Shareholders of the Company. Present were the 
sole Shareholder and Director who waived notice of the meeting 
• The next order of business was the election of Directors and Otlicers. The fol lowing 
persons were nominated to serve on the Board until next election: 
John E. Berryhill 
Amy Berryhill 
The following persons were unanimously nominated to serve in the following Otlices 
until the next election: 




RESOLVED, that upon motion duly made, seconded and unanimously carried, 
nominations were closed and each of the above persons was, by unanimous ballot, elected as a 
Director and/or Officer to serve for the next ensuing year or until their respective successors may 
be elected and qualified; 
WHEREAS, the Directors and Officers of the Company, in the conduct of its business during the 
past years have spent money on expenditures, made contracts, bought and sold property, had the 
Company tax return prepared and perfonned numerous. other acts on behalf of the Company, 
RESOLVED, that the actions of the Officers of the Company heretofore taken on behalf 
of the Company for the past years, be and in all respects hereby approved, adopted and ratified as 
the proper acts of the Company; 
1-'URTHER RESOLVED, that the salaries, distributions, acquisitions and disposition of 
assets, and p11yment of rents, as set fonh on the books and records of the corporation is hereby 
ratified, confirmed and approved. 
Fofk,wing a discussion concerning new business and there being no unanended business 
to come before the meeting, the meeting was adjourned. 
DA TEO dfoctl~" of U,o """">' II, 2006. ~ 
Name~I 
Title: Corporate Secretary 
Anaual Mretina or lht Board or Dirttrors and Shardloldrn 119911} 




BERRYHILL & COMPANY, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective January 15, 2007 
The undersigned. being Secretary of BERRYHILL & COMPANY, INC.. an Idaho corporation 
(the ··company"), by this instrument evidences the actions and resolutions undertaken at the annual 
meeting of the Board of Directors and Shareholders of the Company. Present were all Shareholders and 
Directors, who waived notice of the meeting. 
The first order of business was the election of Directors and omcers. The following persons 
were nominated 10 serve on the Board until the next election: 
John E. Berryhill 
Amy Berryhill 
And, the fol lowing persons were unanimously nominated to st>rve m the following office~ umil the next 
election: 




Upon motion duly made. seconded and umnimously carried. nominations were closed and each 
of the above pcr~ons was. by unanimous ballot. elected as a Direccor and Officer to serve for the next 
ensuing yeJr or until their respective sm:cessors may be elected and qualified. 
WHEREAS, the Directors and Officers of the Company. in the conduct of its business during 
the past year, have spent money on e)(penditures, made contracts. bought and sold property, had the 
Company tax return prepared. and performed numerous other acts on behalf of the Company; 
THEREFORE, BE IT RESOLVED, thaL the actions of che Officers of the Company heretofore 
taken on behalf of the Company for the past year, be and are in all respects hereby approved. adopted and 
ratified as the proper acts of the Company; and 
BE IT FURTHER RESOLVED, that the salaries, distributions, acquisitions and disposition of 
assets. and payment of rents. as set forth on the books and records of the corporation are hereby ratified. 
confirmed and approved. 
Followmg a discussion concerning new business and there being no unattended business to come 
before 1he meeting. the meeting was adjourned. 




BERRYHILL & COMPANY, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective January 21, 2008 
The undersigned, being Secretary of BERRYHILL & COMPANY, !NC., an ldaho corporation 
(the "Company"'), by this instrument evidences the actions and resolutions undertaken at the annual 
meeting of the Board of Directors and Shareholders of the Company. Present were all Shareholders and 
Directors, who \\uived notice of the meeting. 
The first order of business was the eli.-ctLon of Directors and Officers The follow mg persons 
were nominated to serve on the Board until the next election. 
John E. Berryhill 
Amy Berryhill 
And, the following persons were unanimously nominated to serve in the followin!! offices until the next 
election: 




Upon motion duly made. seconded and unanimously carried, nominations were closed and each 
of the above persons was. by unanimous ballot, elected as a Director and Officer to serve for the next 
ensuing year or until their respective successors may be elected and qualified. 
WHEREAS, the Directors and Officers of the Company, in the conduct of its business during 
the past year, have spent money on expenditures, made contracts, bought and sold property. had the 
Company tax return prepared. and performed numerous other acts on behalf of the Company; 
THEREFORE, BE IT RESOLVED, that the acrions of the Officers of 1hc Company herewforc 
taken on behalf of the Company for the past year, ~ and are in all respccts hereby approved, adopted and 
ratified as the proper acts of the Company; and 
BE IT FURTHER RESOLVED, that the salarie~. distributions. acquisitions and disposition of 
assets, and paym,:nt of rents, as set fonh on the books and records of the corporation arc hereby ratified. 
confirmed and approved. 
Following a discussion concerning new business and chere b~111g no unaccended business to come 
before the meeting, the meeting was adjourned. 




BERRYHILL & COMPANY,INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective January 19, 2009 
The undersigned, being Secre1ary of BERRYHll..L & COMPANY, INC., an Idaho corpora1ion 
(lhe "Company"), by this instrumenl evidences the actions and resolutions underlaken at the annual 
mee1ing of the Board of Directors and Shareholders of 1he Company. Present were all Shareholders and 
Direc1ors, who waived nolice of the mee1ing. 
The first order of business was the election of Directors and Officers. The following persons 
were nominated to serve on the Board until the next eleclion: 
John E. Berryhill 
Amy Berryhill 
And, the followinR persons were unanimously nominated to serve in the- following offices until the next 
election: 




Upon motion duly made, seconded and unanimously carried, nominations were closed and each 
of the above persons was, by unanimous ballot, elecled as a Director and Officer lo serve for the next 
ensuing year or until their respective successors may be elected and qua I ifted 
WHEREAS, 1he Directors and Officers of the Company, in the conduct of ils business during 
the past year, have spent money on expendiwres, made comracts, bought and sold property. had the 
Company tax return prepared, and performed numerous mher acts on behalf of the Company: 
THEREFORE, BE IT RESOLVED, that lhe actions of the Officers of the Company heretofore 
taken on behalf of the Company for the past year, be and are in all respects hereby approved, adopted and 
ratified as the proper acts of the Company: and 
BE IT FURTHER RESOLVED, that th.: -;alaries, distributions, acquisitions and d1sposi1ion of 
assets, and payment of rents, as set forth on 1he books and records of the corpora1ion are hereby ratified, 
confirmed and approved. 
Following a discussion concerning new business and !here being no unattended business 10 come 
before 1he mce1ing, 1he meeting was adjourned. 
DATED effective as of January 19, 2009. 






CORPORATE AUTHORIZATION RESOLUTION 
/ank of the Cascades 
121 N 9th St Ste 100 
Boise, ID 83702 
Referred to in this doc .. ment as "Financial ln1titut1on• 
By: BERRYHILL & COMPANY INC 
121 N 9TH ST STE 102 
BOISE ID 83702 
Referred to in this document as "Corporation• 
1, _____________________ , certify that I am Secretary !clerk) of the above named corporation organized under the laws of 
_________________ , Federal Employer 1.0. Number 82-0490456 , engaged in businen under the trade name of 
__________________________ , and that the resolutions on this document are a correct copy ot the resolutions 
'adopted at a meeting of the Board of Drrectors of the Corporation duly and properly called and held on SEPTEMBER 20, 2007 ldatel. 
These resolutions appear in the minutes of this meeting and have not been rescinded 01 modified. 
AGENTS Any Agent fiated below, subject to any written limitationa, is authorized to exercise the powers granted as indicated below: 
Name and Title 01 Position Signature Facsimile Signature 
(if used) 
A. JOHN E BERRYHILL - PRESIDENT ): -------------- x ____________ _ 
,11. x ____________ _ 
JI. 
x ____________ _ 
)( ______________ _ x ____________ _ 
E. )( ______________ _ x ____________ _ 
F. x ______________ _ x ____________ _ 
POWERS GRANTED !Attach one or more Agents to each power by placing the letter corresponding to the11 name in the area before each power. 
Following each power indicate the number of Agent signatures required to exercise the power.I 
Indicate A, B, C, Description of Power 
D, E, andtor F 
N/'A 
N/'A 
t 1 l Exercise all of the 110we1s listed in this resolution. 
121 Open any deposit or share accountlsl in the name of the Cor1101ation. 
(31 Endorse checks and orders for the payment of money or otherwise withdraw or transfer lunda on deposit 
with this Financial ln1titution. 
14) Borrow money on behalf and in the name of the Corporation, sign, execute and deliver promissory notes 
or other evidences of indebtedness. 
151 Endorse. assign, transfer, mortgage 01 pledge bills receivable, warehouae receipts, bills of lading, st0cka, 
bonds, real estate or other property """" owned or hereafter owned or acquired by the Corporation as 
sec .. ity for sums borrowed, and to discount the same, uncondiuonally guarantee payment of all bills 
received. negotiated or discounted and to waive demand, presentment, protest, notice ol protest and 
notice of non-payment. 
151 Enter into a written lease for the purpose of renI:ing, maintaining, accessing and terminating a Sale 
Depesit Bo~ in thia Financial ln•tillJtion. 
171 Other-------------------------------------
LIMITATIONS ON POWERS The following are the Corporation's express limitations on the powe,s g,anted under this resolution. 




EFFECT ON PREVIOUS RESOLUTIONS This resolution supersedes resolution dated O 9 / 10 / 0 7 
CERTIFICATION OF AUTHORITY 
. II not completed, all resolutions remain in effect. 
I further cenily that the Board of Directors of the Corpora1ion ha, and at the time ot adoption of this resolution had, full power and lawful authority to 
adopt the reaolulion• on page 2 and to confer the pow&rs granted abo•e to the persons named who have ful pewer and lawful alllhority to exercise 
the same. !Apply seal below where appropriate.) 
0 If checked, uw Cor110ration i1 a non.p,ofit corporation, In Witne111 Whereof, I have 1ublcrit,ed my name to this document and affixed the SHI 
of rhe CCN"Porarion on SBPTBMBBR 20, 2007 ldar,/. 
Attest by One Other Olticer 
~ 0 1915. 1997 811'11415 Svtt9ffll. ll'lc., 5'. CIOUO, MN 'Farm CA-1 $1112003 
Secretary 




The Corwet1o0 nemed on lhi• reeolutlon reaolvee thet. 
111 The Financial Institution is designated as a depository tor the funds of the Corporation and to provide other financial i!Ccommodations indicated in 
this resolution. 
121 This resolution shell conbnue to have effect until express written notice of its resciasiOn or moditicatiOn has been received and recorded by the 
Financial Institution. Any and all prior resolutions adopted by the Bt>ard of Directors ol \he Corporation and certified to the Financial Institution as 
governing the ape,avon of this corporation's accountlsl. are in lull force and effect. ~til the Financial Institution receives and acknowledges an 
express written notk:e of its revocation, modification or replacement. Any revocation, modification or replacement of a resolutJon must be 
accompanied by documentation. satisfactory to the Financial Institution, estabhshing the authO<ity for the chang,,o. 
\)t The ail)nat .. e of an Agent on this n,solution ,s conclugive evidence ol their authority to act on behall ol the Corporation. Any Agent, so long aa 
they act in a reprueotative capacity ea an Agent of the CorporatiOI'\, is authorizBd to make any and all other contracts, agreements. stipulations and 
· orders which they may deem advisable tor the effective exa,cise of the powers indicated on page one. from time to time with the Financial 
Institution. subject to any restrictiol'IS on this resolutiOn or otherw11e agreed to in writing. 
, 14) All transactions. if any, with respect to any deposits, withdrawals, rediscounts and bonowinga by or on behalf of \he Corporation with the Financial 
Institution prior to the adoption of this resolution are hereby ratified, approved and confirmed. 
151 Ttie' Corwetion ag1ees to the terl'nl and conditions of any account agreement, properly opened by any Agent ot the Corporation. The Corporation 
authorizes the Financial Institution, at any time, to charge the Corporauon for all checks, drafts, or other orders, for the payment of money. that are 
drawn on the Financial Institution, ao long as they contain the required number of signatures for this purpose. 
161 The Corporation acr.nowledgo,s and a11rees that the Financial lnstitut10n may furnish at 11s diocretion automalBd access devices to Agents of the 
Corporation to facilitate those powers authori:ed by this resolutNJn or other resolutiOns 1n effect at the time of issuance. The term • automated 
access device" includes, but ia not limited to, credit cards, automated teller machines (ATM!, end debit cards. 
171 The Corporation acknowledges and agrNs that the Financial ln:ititution may rely on alternative signature and verification codes i$sued to or 
obtained from the Agent named on this resolution. The term "illiternative signature and verification codes" includes, but is not limited to, facsimile 
signatures on tile with the Financial 1nat1tution, personal identification numbers IPINI, and digital signatures. If a facsimile signature ,pecimen has 
been provided on this resoh•tion. lor that are filed separately by the Corporation with the Financial Institution lrom time to timel the Financial 
Institution is authorized to t1eat the facsimile signature as the signature of the A{ient(sl regardless of by whom or by what means the facsimile 
s~nature may have been aff,xed so long as it resemblea the fac1im1le signature, apecimen on file. The CorporattOn authonzes each Agent to have 
custody of the Corporation's puvate key uaed to create a digital signature and to request issuance of a certificate listing the corresponding public 
key. The Financial Institution shall have no responsibility or liab~ity tor unauthorized use ol alternative signature and verification codea unless 
otherwise agreed in writing. 
Flenn1ylvenla. The designation ot an Agent does not create a power ot attorney; therefore, Agents are not subject to the provisions of 20 Pa.C.S.A. 
Section 5601 et seq. (Chapter 56; Decedents, Estates and Fiduciaries Code) unless the agency was created bY a separate power of attorney. Any 
provision that assigns Financial Institution rights to act on behalf of anv person a, entity is not subject to the provisions of 20 Pa.C.S.A. Section 5601 
et seq. !Chapter 56; Decedenta. Estates and Fiduciaries Codel. 
FOR FINANCIAL INSTITUTION USE ONLY 
Acknowledged and received on _______ ldatel by ___ lin1tialsl D This resolution is superseded by resolution dated _____ _ 
Comments: 




CORPORATE RESOLUTION TO BORROW/ GRANT COLLATERAL 
References 1n the boxe!t abov1:1 are for Lender's tJse only and do not limit the applicab,11ty of this document to any particular loan or item. 
Anv- item above containing "· • • .. has been omitted due to text length limitations. 
Corporation: BERRYHILL & COMPANY INC 
121 N 9TH ST STE 102 
BOISE. 10 83702 
I, THE UNDERSIGNED. 00 HEREBY CERTIFY THAT: 
Lender: Bank of the Caacadu 
Plaza 121 Branch 
121 N 9th Street, Suite 100 
Bol9e, ID 83702 
(2081 343-7848 
THE CORPORATION'S EX:STENCE. The complete and correct name ot the Corporation ,s BERRYHILL & COMPANY INC !"Corporation"). The 
Corporation is a corporation for profit which is, and at all ttmes shall be, duly organized, validly ex,st1ng. and ,n good standing under and by 
virtue of the laws of the State of Idaho. The Corporation Is duly authorized to transact business in all other states in which the Corporation is 
doing business, hav,ng obtained all necessary filings, governmental licenses and approvals tor each state ,n which the Corporation is doing 
business. Specifically, the Corpoiation is, and at all times shall be, duly qualified as a foreign corporation ,n all states in which the failure to so 
qualify would have a material adverse effect ol'l its business or financial condition. The Corporation has the lull power and authority to own its 
properties and to transact the business in which it is presently engage,J or presently proposes to engage. The Corporation maintains an olfice at 
121 N 9TH ST STE 102, BOISE, ID 83702. Unless the Corporation has designated otherwise in writ,ng. the principal ofhce ,s the oll,ce at 
which the Corporation keeps its books and records. The Corporation will notdy Lender prior to any change in the location ol the Corporation's 
state of organi2ation or any change in the Corporation's name. The Corporation shall do all things necessary to preserve and to keep in full 
force and elfect its existence. rights and privileges. and shall comply with all regulations, rules. ordinances, statutes. orders and decrees of any 
governmental or quasi-governmental authority or court applicable to 1hil Corporation and the Corpora1,on's bus,ness activities. 
RESOLUTIONS ADOPTED. At a meet,ng of the Directors ol the Corporation, or if the Corporation is a close corporation hav,ng no Board ot 
Directors then at a meeting of the Corporation's shareholders, duly called and held on ---~~-~~~~ at which a quorum was 
present and voting, or by other duly authorized action in lieu of a meeting, the resolutions set forth in th,s Resolution were adopted. 
OFFlCERS. The following named persons are officers of BERRYHILL & COMPANY INC 
NAMES TITLES AUTHOl~IZEO 







K __________________ _ 
ACTIONS AUTHORIZED. Any two 121 ot the authorized persons listed above may enter into any agreements of any nature with Lender. and 
those agreements will bind the Corporation. Specifically, but with,Jut limitation, any two 121 of such authorized persons are authorized. 
empowered. and directed t,J do the following for and on behall of the Corporation: 
Borrow Money. To borrow, as a cosigner or otherwise, from t1~ to time 1rom Lender, on such terms as may be agreed upon between the 
Corporation and Lender, svch sum or sums of money as in their Judgment should be borrowed. without limitation. 
Execute Notes. To e•ecute and deliver to Lender the promissory note or notes, or other evidence of the Corporation's credit 
accommodations, on Lender's forms, at such rates ol interest and on such terms as may be agreed upon, evidencing the sums ot money so 
borrowed or any of the Corporatton's indebtedness to Lender, and also to execute and deliver to Lender one or more renewals, extensions. 
modifications. refinancings. consolidations. or substitutions for one or more or the notes. any portion of the notes, or any other evidence of 
credit accommodation~;. 
Grant Security. To m:irtgage, pledge, transfer, endorse, hypothecate, or otherwise encumber and deliver to Lender any property now or 
hereafte, belong,ng to the Corporation or in which the Corporation now or hereafter may have an inte,est. including without lim1tat1on all of 
the Corporation's real property and all of the Corporation's personal property (tangible or intangible). as security tor the payment of any 
loans or credit accommodations so obtained, any promissory no~os so executed (including any amendments to or modifications. renewals, 
and extensions of such promissory notes). or any other or further indebtedness of the Corporation to Lender at any time owing, however 
the same may be evidenced. Such properw may be mortgaged, pledged, transferred, endorsed, hyp0theca1ed or encumbered at the time 
such loans are obtained or such indebtedness is incurred, or at any other time or times, and may be either in addttion to or 1n tieu of any 
property theretofore mortgaged. pledged. transferred, endorsed, hypothecated or encumbered, 
Eucule Securily Oocumenu. To e•ecute and deliver to Lender the forms of mortgage. deed of trust. pledge agreement, hypothecation 
agreement. and other security agreements and financing statements which Lender may require and which shall evidence the terms and 
condiuons under and pursuant to which such liens and encumbrances. or any at them, are given; and also to execute and deliver to Lender 
anv other written instruments, any chattel paper. or any other coll11taral. ot any k>nd or nature, which Lender may deem necessary or proper 
In connection with or pertam1ng to the giving of the hens and encumbrances. Notwithstanding the foregoing, any one of the above 
authorized persons may execute, deliver, or record financing statements. 
Negodale Ileen•. To draw, endorse, and discount with Lender all drafts, trade acceptances, promissory notes, or olher evidences of 
indebtedness payable to or belong,ng to the Corporation or in which the Corporation may have an interest, and either to receive cash for the 
same or to cause such proceeds to be credited to the Corporation's account with lender, or to cause such other disposition ol th~ 
proceeds derived thereirom as they may deem advisable. 
Further Acta. In the case of lines ot credit, to designate add,tior,al or alternale individuals as being au1horized to request advances under 
such hnes, and in all cases, to do and perform sueh 01her acts and things, 10 pay any and all fees and costs, and to execute and deliver 
sueh other documents and agreements. Including agrNmen1s waiving the righl 10 • trial by jury, as the officers may ,n their discretion deem 
reasonably necessary or proper in order to carry into effect the provisions of this Resolution. 
ASSUMED BUSWESS NAMES. The Corporation has filed or recorded all documents or tilings required by law relating to all assumed business 
names used by •he Corporation. 1:~cluding the name of the Corporati,,r,, the following is a complete list of all assumed business names under 
which the Corporation does bus inns: None, 
NOTICES TO LENDER. The Corr,oralion will promptly notify Lender il'1 writing at lender's address shown above (or such other addresses as 
Lender may designate from timr to 1imel prior to any (Al change ir, the Corporation's name; 181 change in the Corpora1ion's assumed 
business name(sl; (Cl change ir, 1he management of the Corpo,a1,on: (DI change in the authorized signer(sl; IEI change in 1he Corporation's 
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pr,ncipal office address, (Fi change in the Corp0ration's state of organization; (GI conversion of the Corporation to a new or different type of 
business entity; or (H} change in any other aspect of the Cor~ration that directly or ,ndirectly relates to any agreements between the 
Corporation and Lender. No change in the Corporation's name or state of organization will take effect until after Lender has received notice. 
CERTIFICATION CONCERNING OFFICERS AND RESOLUTIONS. The officers named above are duly elected, appointed, or employed by or for the 
CorpQration, as the case may be. and occ1,,1py the positions set opposite their respective names. This Resolution now stands of record on the 
books of the Corporation, is in 1ull force and effect, and has not been modified or revoked in any manner whatsoever. 
NO CORPORATE SEAL. The Corporation has no corporate seal, and therefore, no seal is allixed to this Resolution. 
CONTINUING VALIDITY. Any and all acts authorized pursuant to this Resolution and performed prior to the passage of this Resolut,on are 
hereby ratified and approved. This Resolution shall be continuinq, shall remain in full force and effect and Lender may rely on it until written 
notice ot its revocauon shall have been dellvered to and received by Lender at Lender's address shown above (or such addresses as Lencter may 
designate from time to t,me). Any such nonce shall not affect any ot the Corporation's agreements or commitments m effect at the time notice 
1s given. 
IN TESTIMONY WHEREOF. I heve hereunto set my hand and anut that the siQnatures Ht opposite the names ~sled above are their genuine 
signatures, 
I have read all the provision• of this Resolution, and i personally and on bellalf of the Corporation certify that all statement• and repreMnlalions 
made in thi• Resolution are •rue and correct. This Corporate Resolution to Borrow / Grant Collateral is dated December 28. 2007. 
CERTIFIED TO AND ATTESTED BY: 
X 
Attestor 
NCTL 1t 1h11 oH,ce,!> l,wn.~ 1n,_ Ae~olo1,on ;.10 at,),ynatild Oy Jh,t lor,tgo,r19 OOCi.i<"O(.'Ol \S o,·e ·)f 1~ olhc~,_. 1u1r,01,1u;1 10 dC:t ol" ttw Corl'.)0•~1,on"' Ofi<hfll ,1 •!- ,)dv•.1,...tllc 10 n.,vt' ti',, >sc-,1,01._1,ou 




CORPORA"fE RESOLUTION TO BORROW / GRANT COLLATERAL 
References in the boxes above are tor Lender's use only and do not lim11 the applicability of this document to any particular loan o, item. 
An item above conta,111 ·' • •" has been omitted due to te,ct len th limitations 
Lender: 
Corporation: BERRYHILL & COMPANY. INC 
121 N 9TH ST STE 102 
BOISE. ID 83702 ~COPY 
WE. THE UNDERSIGNED, 00 HERESY CERTIFY THAT: 
Bank of the Cmcedes 
Plaza 121 Br enc h 
121 N 9th Street. Suite 100 
BoiH. ID 83702 
{208) 343-7848 
THE CORPORATION'S EXISTENCE. The complete and correct name ol the Corp0ra11on 1s BERRYHILL & COMPANY, INC ("Corporation") The 
Corporation is a corporation tor profit which is, and at oil wnes shall be, duly organized. validly e"isting, and in good standing under and by 
virtue of the laws of the State of Idaho. The Corporation is duly authorized to transact business in all other states in which the Corporation is 
doing business, having obtained all necessary filings, gov<!rnmental tic~nses and •P?rovals tor each state ,n which the Corporation ,s doing 
bus,ness. Specifically, the Corporation is, and at all times shall be. duly Qualified as a foreign corporation ,n all states in which the failure to so 
Quality would have a material adverse effect on its business or fiN1ncia1 condition. The Corporation has the full power and authority to own its 
properties ond to \ransact the business in whrch it is presently engaged er presently proposes to engage. The Corporation maintains an office at 
I 21 N 9TH ST STE I 02, BOISE. fD 83702. Unless the Corporation has designated otherwise in wr,t,ng. the principal office is the office at 
which the Corporation keeps its books and records. The Corporatt0n will notify Lender pnor to anv change ,n the lQcation of the Corporation's 
state of organization or anv change in the Corporation's name. The Corporation shall do ell things necessary to pre5erve and to l(.eep in full 
force and effect its existence, rights and privileges, end shall comply with all regulations, rules, ordinances, statutes, orders and decrees of any 
governmental or Quas,·governmental authority or court appHcabte to the Corp01ation and the Corporation's business activities. 
RESOLUTIONS ADOPTED. At a meeting of the Directors of the Corporation, or ii the Corporation is a close corporation having no Soard ol 
Directors then at a meeting of the Corp0ration's shareholders, duty caJJecl and held on ---~~~~~-- ar which a Quorum was 
present and voting, or by other duly authorized action in lie\J of a meeti~I, the resolutions set forth In thfs Resolution were adopted 
OFACERS. The following named>''"""" are ofhce,s ot 8£RAVH1ll & COMPANY. INC 
NAMES TITLES AUTHORIZED 









ACTIONS AUTHORIZED. Any one (1 I of the authorized persons listed above may enter into any agreements of any nature with Lender, and 
those agreements will bind the Corporation. Specifically, but witho,,1 limitation. any one 11) of such euthorized person• are authorized. 
empowered, and drrected to do the following for and on behalf of the Cc,rporation: 
Borrow Monev. To borrow, as a cosigner or otherwise, from lime to time horn Lender, on such terms as may be agreed up0n between 1he 
Corporation and Lender. such sum or sums of money as rn therr judgment should be borrowed, without hmrta11on. 
EHCute Notn. To eKecute and deliver 10 Lender the promiuorv note or notes. or other evidence of the Corp0ra1ion's credit 
accommodatiOns. on Lender's forms. at such rates of interest and on such terms as may be agreed ul)On, evidencing the sums of money so 
borrowed or any of the Corporation's indebtedness to Lender. and also to e•ecute and deliver to Lender one or more renewals. extensions. 
modifications, reflnancings. consohdattons. or substitutions for one or more of the notes, any portion of the notes. or any other evidence of 
credit accommodations. 
GtMn SM:\irrty. To mortgage, Pledge, transfer, endorse, hypotheGate. or otherwise encumber end dehver to lender any property now or 
hereaher belonging to the CorporattOn or in- which the Corp0ratt0n now or hereafter may have an interest, including without hm1tat1on allot 
the Corperation's real property and all of the Corporation's personal property !tangible or intangibte). as security for the payment of any 
loans or credit accommodat,ons so obtained, any prom,ssory notes so executed (including any amendments 10 or modilica11ons, ,enewals. 
and extensions of such promissory notesL or any other or further indebtedness of the Corporation to Lender at any time owing, however 
the same may be evidenced. Such property may be mortgaged, pledged, transterred, endorsed. hypathecated or encumbered at the time 
such loans are obtained or such indebtedness is incurred, or at any other time or times, and may be either in addition to or in lieu of any 
property theretofore mortgaged, pledged, transferred, endorsed. hypothecated or encumbered. 
Execute Security Documenu. To e•ecute and deliver to Lender the forms of mortgage. deed of trust, pledge agreement, hypothecation 
agreement, and other security agreements and financing statem~mts which Lender may require and which shell evidence the terms and 
conditions under and pursuant to which such liens and encumbrances, or any ot them. are given; and also to e1t.ecute and deliver to Lender 
any other wntten •nstruments, any chattel paper, or any other coOateral. of any kind or nature, which Lender may deem necessary or proper 
in connection with or pertaining to the giv,ng of the 1,ens and encumbrances. Notwithstanding the foregoing. any one of the above 
authorized persons may execute. deliver, or record financing state,nents. 
Nagodare ltaml. To draw, endorse. and di1count wilh Lender all drahs. lrede acceptances, promi110ry notes, or other evidences of 
indeblednesl payable 10 or belonging 10 the Corporation or in which tt'le Corpc,ralion may haw an in1eres1, and either to receive cash for the 
same or 10 cause such prQceeds to be credited 10 lhe Corp0ration's account wilh Lender, or 10 cause such other dispoailion of the 
proceeds derived therefrom u they may deem advisable. • 
Funher Acta. In the case of lines of credit, to designate additiorial or alternate individuals as being au1110rizea to reQuest advances under 
such lines, and in all cases, ro do and perform such 01he, acts and things, to pay any and all fees and costs, and 10 execute and deliver 
such olher documents and a9reemen1s, Including ag,_ waMng the ri9ht, to a trial by jury. as the officers may in their discretion deem 
reasonably necessary or pro, er in order to carry into ellec1 the provision,, of this Resolution. 
ASSUMED BUSINESS NAMES. lhe Corporation has filed or recorded all documents or tilings reQuired by law relating to all aaumed business 
names used by lhe Corporation. Ew.cluding the name of lhe Corporation, the following is a complete list of all assumed businen n-es under 
which the Corporation does business; Nona. 
NOTICES TO LENDER. The Corporation will promptly notify Lender ,n writing at Lender's address shown above lor such other addresses as 
Lender may designate from time 10 limel prior to any !Al change in the Corporal•on·s name: 181 change in the Corporation's assumed 
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business namels); ICl chang<, in the management at the Corporation: iDl change ,n th6 author,zed signer(sl: (El change ,n the Corporat,on·s 
principal office address: IF) cha"9e in the Corporation's state of organiration: IG) conversion at the Corporation to a new or different type ot 
business entity; or IH) change in any other aspect of the Corporation that directly or indirectly relates to any agreements between the 
Corporation and Lender. No change in the Corporat,on's name or state of organization wilt take effect until after Lender has received notice. 
CERTIFICATION CONCERNING OFFICERS ANO RESOLUTIONS. The oflicers named above are duly elected, appointed, or employed by or !01 the 
Corporation, as the case may be, and occupy the positions set opposite their respective names. This Resolution now stands of record on the 
books al the Corp<Jration, is in full force and effect, and has not been modified or revoked in any manr,er whatsoever. 
NO CORPORATE SEAL. The Corparation has no corporate seal, and th~refore, no seat is affixed to this Resolution. 
CONTINUING VALIDITY. Any and all acts authorized pursuant to th,s Resolution and performed pr,or to the passage of this Resolution are 
hereby ratified and approved. Thia Resolution shall be continuing, shall remain in full force and effect and Lender may rely on it until written 
notice of its revocation shall have been delivered to and received by Lender at Lender's address shown above (or such acdresses as Lender may 
designate from time to time!. A"Y such notice shall not affect any of tho> Corporation's agreements or commitments in effect at the time notice 
is given. 
IN TESTIMONY WHEREOF. we ltave hertunto set our hand .,d attH1 that the signall•e• set opposite the names listed above are their genuine 
signatures. 
We uch have read an the provisions of this Resolution, - we each per,onalfy - on behalf of the Corporation certify that aQ statements and 
representations made in this R"olution are true and correct. This Corporete Resolution to Borrow / Grant Collateral is dated May 5. 2008. 
CERTIFIED TO ANO ATTESTED BY: 




NOTI.: 'I the ot1\ter5 5i9ntng ll'i~ Rnoh.lt1on lfe dfttgnlltcl t,y 1he 1o,-egi;;ng doc~ment a, one ol ihe ottitet"i authomed \o ac1 on 1he- Corooration's behall, 11 ·s a(l..,is.at.e 10 hive thi1 Flesoiuiion 
iignec:1 t;,._, ,111 leat.1 or'II• non•author,a~ 011,c..- of,,_ Co,porell<>i 
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Aeter,ed to in this document as "Financial Ins[itut1on' Referred 10 in this aocument as "Corporation' 
_____________________ , cettdy that tam Se-:retary !clerk) al the above named corporation organized under the laws al 
__ I_d_a_h_o _____________ . Federal Employer LO. Nvrnbe, __ 8_2_-_0_4_9_0_4_5_6 __ , engaged 1n business under the trade name al 
__ B_E_R_R_Y_H_I_L_L_&_r __ O_M_P_ANY __ I_N_C ____________ . and that the resolutions on this document are a correct copy of the resolutions 
adopted al a meeting of the Soard ol O,rec1ors ol the Corporation duly anc properly called ana held on O 5 / 13 / 09 Idate). 
fhese resolutions appear in the mInu1es of this meeting and have not been rescinded or modified. 
















x _____________ _ 




POWERS GRANTED (Attach one or more Agents to each power by placing the lener corresponding to the,, name in the area befo,e each power. 
Following each power indicate the n1;rnber of Agent signatures required to exercise the power.) 
Indicate A, B, C. Description of Pov .. er 
D. E. and/or F 
I\ 111 E"erc,se all of lhe powers listed in this resolution 
N/A 
N/A 
(2i Open any deposit or share accountfs) 1n the name of the Corporation 
(31 Endorse checks and orders for the payment of rnone-_· or ou,erw,se withdraw or uansler runds on depostt 
with this Financial Institution. 
(4) Borrow money on behalt and in the name of the Corporation, sign. e;,.ecvte and deliver promissory notes 
or other evidences of indebtedness. 
(5) Endorse, ass,gn, transfe,. mo,tgage or pledge bills receivable. warehouse receipts. bills of lading. stoc~s. 
bonds, real estate or othe, property now owned or hereafter owned or acquired by the Corporation as 
security for sums borrowed, and to discount the same, uncond1I,onally guarantee payment ot all bills 
received. negotiated or discOunted and to wa,ve demand. presentment. protest. not1ce ol protest and 
notice of non-payment 
16) Enter into a written lease for the purpose al renting, rnatntair,1ng, at,;Cessinu and terrr1n1.111ng c:1 Safe 
Deposit Box in this Financial Institution 
171 Other 
LtM&TATIONS ON POWERS The 1ollow1ng are the Corporation's e .. p,ess lim1tat1ons on the powers granted under 1ri1s resolution. 
Indicate number of 
S\Qna tures required 
1 
1 
EFFECT ON PREVIOUS RESOLUTIONS Th,s resoIu1,on supersedes resolui,on oa1ee1 0 9 / 2 0 / 0 7 
CERTIFICATION OF AUTHORITY 
If not completed. all rc~olurions remain In effect 
1 fun.her certify that tiie Board of Ouecturs of the Corporat•on has, and at the lime of adoi::uon of this res.ototron had. lull power an<1 lawtul authority t0 • 
adop1 lhe resolutions on page 2 and io confer the powe,s granted above to the persons nc:1med who have lull power c:1nd ,awful duthority to exerdse 
the same. (Apply seat below where appropriate.) 
Orr checked. the Corporation is a n11n-proli1 corporation. In Witness Whereat. r have subscribed my name 10 1his documen1 and afli•ed the seal 
ol lhe Corporation on __________________ !date! 
A1tes1 by One Other Officer Secretary 
l1M9~ I vi 2) 
__ ., - -· _____ .... __________ • .. -,--.. ., .. ________________ _ 
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Financial 1nsrnut1on Any and all p11or resolutions adopted by the Board of Directors ol the Corporation and certified to the Financial /ns\itut1on as 
governing the operation of this corparation·s account(sl, are in full fore:e and etfect, until the Financial Institution receives and acknowledges an 
eJ(press written notice of its revocation, modification or replacement. Any revocation, modification or •eplacement of a resolution must be 
a.ccompanied by documentation. satisfactory 10 the Financial Institution, establishing the authority lor the changes 
\ 3l 1he signature o1 an Agent on this resolution is conclusive evidence of their authority to act on behalf ol the Corporation. Any Agent. so long as 
they act 1n a representative capacity as an Agent ol the Corporat,on, 1s authorized to make any and ail other contracts, agreements. stipulations ano 
orders whrch they may deem advisable for the eflect1ve exercise of 1 he powers indicated on page one lrom t,me to time with the Financial 
lnstitutton, sub1ect to any restrictions on thrs resolution Of otherwise agreed to in wr1t1ng 
(4! All transactions, if any. with respect to any deposits. wfthdrawals. rediscounts and borrowings by or on behalf o, the Corporation with the F1nanc1a1 
Institution prior to the adoption of this resolution are hereby ratified, approved and confirmed. 
t5} n,e Corporation agrees to the terms and conditions of any account agreement. properly opened by any Agent of tlie Corporation Tt-e Corporatron 
authorizes the Financial Institution, at any time. to charge the Corporation for all checks, dralts, or other orders. tor the payment of money, that are 
drawn on the Financial Institution, so long as they contain the requ,red number of signatures for this purpose 
(61 The Corporation acknowledges and agrees that the Financia1 Institution may turn1st- at ,ts discretion automated access devices to Agents of the 
Corporation to lacll11ate those powers authorized by this tesolut1on or other resolutions 1n effect at the time of issu~nce. The term "automated 
access device· includes. but is not hm,ted to, cre'd,t cards, automated teller machines IA TMJ, and deb,t cards 
{ 7) The Corporation acknowledges and ogre es that the Financial 1nst1tution may rely on alternative signature and ver1f1cat•on codes issued to or 
obtained from the Agent named on this resoluuon. The term "alternative signature and verification codes"' includes, but is not limited to. facsimile 
signatures on file with the Financial Institution, personal identification numbers (PIN). and digital s1gnatu,es. II a facsimile signature specimen has 
been provided on this resolution. (or that are filed separately by the Corporation with the Financial lnstitut,on from time to time) the Financial 
Institution is authorized to treat the tacs1mde signature as the signaturo of the Agentls) regardless of by wt-om or by what means the facsimile 
signature rnay have been affixed so long as it resembles the facsimile signature specimen on file. The Corporation authorizes each Agent to have 
custody of the Corporation's private key used to create a digital signatl1re and to request .ssuance of a certificate listing the corresponding public 
key. The Financial Institution shall nave no responsibility or hab1l11y for unauthorized use of alternat1vt' signature and vent,cat1on codes unless 
otherwise agreed ,n woting 
Pvnn1ylvania. The designation of an Agent does not create a power of attorney; therefore, Agents are not subject to the provisions ot 20 Pa.C.S A. 
Section 5601 et seq. !Chapter 56: Decedents, Estates and F1due<aJ1es Code) unless 1he agency was created by a separate power ot attorney. Any 
provision that assigns Financial Institution rights to act on behalf of any person or ent,ty 1s not subject to the prov,sions ot 20 Pa.CS.A Section 5601 
et seq. (Chapter 56; Decedents, Estates and Fiduciaries Code! 
FOR FINANCIAL INSTITUTION USE ONLY 
Acknowleffged and received on ~----~ I date) by ___ t•n1t,als1 0 Th,s resolution 1s supersedeO by resolution dated 
Comments. 




CORPORATE AUTHORIZATION RESOLUTION 74004069 
Bank of the Cascades 
121 N 9th St Ste 100 
Boise, ID 83702 
Referred to in this document as "Financial Institution" 
By: BERRYHILL & COMPANY INC 
JOHN E BERRYHILL III 
JOYE LUEDTKE 
121 N 9TH ST STE 102 
BOISE ID 83702 
Referred to 1n this document as ·corporation" 
t, _J:...O_HN;___E __ B_E_R_R_Y_H_I_L_L __ I_I_I ________ . certily that I arn Secretary (clerk) ot the above named corporation organized under the laws of 
Idaho ·····----, Federal Employer 1.0. Number 82 -04 904 S6 . engaged in business under the trade name of 
__ B_E_R_R_YH_I_L_L_& __ C_O_M_P_ANY __ I_N_C ____________ , and that the resolutions on this document are a correct copy of the resolutions 
adopted at a meeting ot the Board ot Directors ot the Corporation duly 1tnd properly called and held on 02 / 13 / 08 (date I. 
~t,ese resolutions appear 1n the mi, .. Jtes of this meeting and have not bE-en rescinded or modiried. 
~.GENTS Any Agent listed below, ~ubject to any written limitations, 1s authorized to eJiCercise the powers granted as indicated below: 
Name and Title or Position Signature Facsimile Signature 
lit used) 




e. i=======c,:::~::·=·=------~--~~!::_::: __ :~::::::::::: 
F. X ---------------
x _____________ _ 
POWERS GRANTED (Attach one or more Agents to each pewer by pl,lcing the letter corresponding to their name in the area betore each pewer. 
:=-allowing each power indicate the number ot Agent signatures requfred to exercise the power.) 
'ndicate A, B, C. 




Description of Power 
( 1 l E>eercise all of the powers listed in this resolution. 
121 Open any deposit or share accountlsl in the namu ot the Corporation. 
13) Endorse checks and orders for the payment of money or otherwise withdraw or transfer funds on deposit 
with this Financial Institution. 
141 Borrow money on behalf and in the name of the Corporation, sign, execute and deliver prom,ssory notes 
or other e\/idences of indebtedness. 
15) Endorse, assign, transfer, mortgage or pledge bill~ receivable, warehouse receipts, bills ot lading, stocks. 
bonds, real estate or other property now owned or hereaftet" owned or acquired by the Corporation as 
security for sums borrowed, and to discount the same, unconditionally guarantee payment of all bills 
received, npgotiated or discounted and to waive demand, presentment. protest. notice of protest and 
notice of nl,n.payment. 
161 Enter into a written lease for the purpose of renting. maintaining, accessing and terminating a Safe 
Deposit Box in this Financial Institution. 
111 Other 
!.f:-,IITATIONS ON POWERS The tallowing are the Corporation's e,press lirnitatiol'IS on the powers granted under this resolution. 







EFFECT ON PREVIOUS RESOLUTIONS This resolution supersedes resolution dated _______ . It not completed, alt resolutions remain in ettect. 
CERTIFICATION OF AUTHORITY 
I turther certity that the Board ot Directors of the Corporation has. and at the time of adoption of this resolution had. lull power and lawlul authority to 
3dopt the resolutions on page 2 and to confer the powers granted above to the persons named who have full power and lawlul autho,ity to exerc\se 
the same. tApply seal below where appropriate.} 
0 If checked, the Corporation 1s a non-profit corporation. In Witness VVhereof. I have subscribed my name to this document and atfi>eed the seal 
ot the Corporation on --.-----·------- ___________ (date) 
Attest by One Other Ofticer 
~~111 0 1985. t997 ilen1o.e15 Sv111i.m1. 1r.;; .. St. Cloud. MN F01m CA-1 Sl\/2003 
Secretary 




The Corporation named on llli1 rHolurion resolves that, 
11) The Financial Institution is designated as a depository for the tunds of the Corporation and to provide other financial accommodations indicated in 
this resolution. 
12) Th,s resolution shall continue to have effect until express written notice of its rescission or mod1ficat,on has been received and recorded by the 
Financial Institution, Any and alt pr10T resolutions adopted by thti Board ot Directors of the Corporation and certified to the Financial Institution as 
governing the operation of this corporation's accountfs). are in full lorce and effect, until the Financial Institution receives and acknowledges an 
express wr1tten notice of its revocation, modification or replacement. Any re\location. modHication or replacement ot a resolution must be 
accompanied by documentation, satisfactory io the Financial Institution. establishing the authority for the changes. 
(3) The signature of an Agent on this resolution is conclusive evidence of their authority to act on behalf of the Corporation. Any Agent, so long as 
they act in a representative capacity as an Agent of the Corporation, is authori;ed to make any and all other contracts, agreements, stipulations and 
orders which they may deem advisable for the effective exerci5e c,1 the powers indicated on page one, from time to time with the Financial 
Institution, subiect to any restrictions on this resolution or otherwise agreed to in wr 1ting. 
(4) All transactions, if any, with respect to any depasits. withdrawals. rediscounts and borrowings by or on behalf of the Corparat1on with the Financial 
lnstitution prior to the adoption of this resolution are hereby ratified, approved and confirmed. 
(5) The Corporation agrees to the terms and conditions of any account agreement, properly opened by any Agent of the Corporation. The Corporation 
authorizes the Financial tnstitution, at any time, to charge the Corporation for att checks, d•afts, or other orders, for the payment of money, that are 
drawn on the Financial Institution, so long as they contain the required number ol signatures tor this purpose. 
161 The Corporation acknowledges and agrees that the Financ,al lnst,tution may furnish at its discretion automated access devices lo Agents ol the 
CorpQration to facilitate those powers authorized by this resolution or other resolutions in elfect at the time of issuance. The term "automated 
access device" includes. but is not l1m1ted to, credit cards, automated teller machines (ATM}, and debit cards, 
l 71 The Corporation acknowledges and agrees that the Financial Institution may rely on alternative sjgnature and verification codes issued to or 
obtained from the Agent named on this resolution. The term "alternative signature and verification codes· includes. but is not 1rmlted to. facsim,le 
signatures on M4?; with the Financial Institution. personal ·1dentitica1ion numbers lPIN), and d1g1tal signatures. If a facsimile signature specimen has 
been provided on this resolu1ion, (or lhat are filed separately by the Corpora11on with the Financial Institution from time to time) the Financial 
Institution Is authorized to treat the lacsimile signature as the signature of the Agent(sl regardless ol by whom or by what means the lacsimile 
signature may have been aflixed so long as it resembles 1he facsimile signature specimen on tile. The Corporation authorizes each Agent 10 have 
custody of the Corporation's private key used 10 create a digital s~nature and 10 reQuest issuance of a certificate listing the corresponding public 
key. The Financial Institution .11hall have no responsibility or liability for unauthorized use of alternative signature and verification codes unless 
otherwise agreed in writing. 
Pennaylv•nla. The designation of an Agent does not create a power or attorney; therefore, Agents are not sub1ect to the provlsions of 20 Pa.C.S.A. 
Section 5601 et seq. !Chapter 56; Decedents, Estates and Fiduciaries Code! unless the agency was created by a separate power ol anorney. Any 
provision that assigns Financial Institution rights to act on behalf of any per5on or entity is not subject to the provisions of 20 Pa.C.S.A. Section 5601 
et seq. !Chapter 56; Decedents. Estates and Fiduciaries Code). 
FOR F,NANCIAL INSTITUTION USf ONLY 
Acknowledged and received on _______ (date! by ___ 1ir,i11als) 0 This resolution is superseded bY resolution elated 
Comments: 





CLARK & ASSOCIATES, ATTORNEYS 
Real Estate • Business • Litigation 
Via Facsimile: (208) 345-7894 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. 300 
P.O. Box 1776 
Boise, ID 83701 
January 29, 2010 
Re: Mosel/ Equities v. Berryhill & Co, et al.: DISCOVERY ISSUES - Rule 37(aX2), 
IRCP Notice. 
Dear Dan: 
This letter will serve as the Plaintitrs attempt to meet and confer according to Rule 37(a)(2), 
IRCP. 
FIRST SET OF RESPONSES. 
Notwithstanding my earlier requests that you specify which documents are responsive to a 
particular lntt-rrogatory or Request for Production, not simply suggest we consider all documents 
attached, you did the same thing in your supplemental responses. "Defendant refers Plaintiff to 
those documents produced herewith" does not comply with Rule 33(c), IRCP. 
Rule 33(c). Option to produce records. 
Where the answer to an interrogatory may be derived or ascertained from 
the business or other records, including electronically stored information, of the 
party upon whom the interrogatory has been served or from an examination, audit 
or inspection of such business or other records, or from a compilation, abstract or 
summary based thereon, and the burden of deriving or ascertaining the answer is 
substantially the same for the party serving the interrogatory as for the party 
served, it is a sufficient answer to such interrogatory to specify the records from 
which the answer may be derived or ascertained and to afford to the party 
serving the interrogatory reasonable opportunity to examine, audit or inspect such 
records and to make copies, compilations, abstracts or summaries. 
Please provide responses that "specify the records from which the answer may be derived," as 
required by Rule 33. 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 






Daniel E. Williams 
January 28, 20 I 0 
Page2 
SECOND SET OF RESPONSES. 
• 
You indicated you would release tax forms for Berryhill & Company, Inc. "upon the Court's 
entry of an appropriate protective order." I believe it is your duty to request a protective order, 
so please either send a stipulation for the order or file a motion for an order. Otherwise, please 
provide the requested documents. 
Additionally, your refusal to provide John's tax fonns is without basis. These fonns are relevant 
to the issue of John's claim he was a "partner" in the Polo Cove project. They also may 
contradict John's claim that the Mosell Equities' money was an investment in Polo Cove when 
that money ac1ually went into Berryhill's own pocket. 
Regarding Interrogatory No. 27, you answer to unresponsive to the Interrogatory propounded. 
Please provide an appropriate response. 
You provided e-mails identified as B&Co000922- l 063, but there are no emails between August 
I, 2007 and September 3, 2009. Berryhill appears to be a prolific e-mailer, so where are the one 
year's worth of e-mails? 
I would like to keep the discovery process moving along, so please provide responses by Friday, 
February 5, 2010. I wouJd also like to get the "protection order" issue resolved as soon as 
possible, so please either move for the protective order, or send me a stipulation. 
Finally, I would like to schedule depositions for Amy Dempsey, Victoria Meier and Amy 
Berryhill. What does your schedule look like for the last week in February? I hope that we can 
do all the depositions in one day. Thank you. 
Sincerely, 
Eric R. Clark 
cc: Mosell Equities, LLC 
000898
-
ERIC R. CLARK, Esq. 
CLARK & AS SOCIA TES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
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MAY l 5 2010 
J. DAVID NAVARRO, Clerk 
By J. RANDALL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S MEMORANDUM IN 
SUPPORT OF MOSELL EQUITIES' 
MOTION TO COMPEL RESPONSES 
TO PLAINTIFF 'S FIRST AND 
SECOND SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO DEFENDANTS 
COMES NOW the Plaintiff and by and through its counsel of record hereby files its 
Memorandum in Support of its Motion to Compel Discovery. 
ARGUMENT 
Mosell Equities requests that the Court order the Defendants to provide full and complete 
answers to the following discovery requests. Mosell Equities has identified the original request, 
provided the Defendants' actual response, and then provided argument. 
I. RESPONSES TO PLAINTIFF'S FIRST SET OF DISCOVERY. 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST 
AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 
DEFENDANTS - l 
000899
-
INTERROGATORY NO. 12: Please identify Mosell Equities' ownership interest in 
Berryhill & Co. Restaurant or in any entity you claim owns this restaurant. 
ANSWER: To whatever extent Plaintiff obtained any interest in Defendant's restaurant. 
it has abandoned such interest and waived the right to make any such claim. 
ARGUMENT: The answer is unresponsive to the Interrogatory. 
INTERROGATORY NO.17: Did Defendant John Berryhill receive any money for 
"consulting" fees from any person or entity associated with the Polo Cove project? If so, state the 
date, the amount of payment and identify the source of payment. 
ANSWER: Defendant is unaware of any person or entity associated with Polo Cove 
paying John Berryhill a specific consulting fee. 
ARGUMENT: Mr. Williams apparently is claiming that Berryhill & Company, Inc. has no 
knowledge, although Berryhill is also a Defendant? 
INTERROGATORY NO. 18: Referring again to Exhibit 1, Mr. Williams claims, 
"Others involved in Polo Cove started asking what Mr. Berryhill about Mr. Mosell, saying he 
would not return their calls and they had not been paid for their work." Please identify the 
"others" by name, address and phone number, and state the date and time of the conversation. 
ANSWER; Defendant is unable to state the date and time of each conversation that John 
Berryhill had with the many unpaid individuals and entities arising from Polo Cove, but states 
that it is likely Mr. Berryhill heard from all such unpaid parties. 
ARGUMENT: The answer is unresponsive to the Interrogatory. 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST 
AND SECOND SET OF INTERROOATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 
DEFENDANTS - 2 
000900
-
INTERROGATORY NO. 22: Please identify any legal or factual basis for any 
affirmative defense raised in any responsive pleading. 
ANSWER: Defendant objects to Interrogatory No. 22 on the grounds that it is overly 
broad, seeks the mental impressions of counsel and violates the work product doctrine. Without 
waiving these objections, Defendant states that a responsive pleading has not yet been filed in 
this action. 
ARGUMENT: Although the Defendants have filed a responsive pleading, then have not provide 
a response to this Interrogatory. 
REQUEST NO. 1: Please produce all documents in your possession which you claim 
establish the money you received from Mosell Equities was not a loan, but an "investment" in the 
Polo Cove project. 
RESPONSE: Defendant objects to Request No. 1 on the grounds that it is vague, 
ambiguous, overly broad, and does not state with reasonable particularity the documents sought. 
Without waiving these objections, Defendant refers Plaintiff to those documents produced 
herewith. 
ARGUMENT: The Defendants provided over 400 pages of documents to these responses, yet 
has failed to identify which documents provided are responsive to this response. 
REQUEST NO. 3: Please produce all documents which you claim supports your 
contention that Berryhill & Co. restaurant currently located downtown Boise, Idaho, was a part of 
the Polo Cove project. 
RESPONSE: Defendant refers Plaintiff to its answer to Interrogatory No. 7 above. 
ARGUMENT: The answer is unresponsive to the Request for Production. 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST 
AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 
DEFENDANTS - 3 
000901
-
REQUEST NO. 4: Regarding your response to Interrogatory No. 9, please provide all 
documents to support your contention John Berryhill "devoted substantial time working on the 
[Polo Cove] project." 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
ARGUMENT: The Defendants provided over 400 pages of documents to these responses, yet 
has failed to identify which documents provided are responsive to this response. 
REQUEST NO. 5: Regarding your response to Interrogatory No. 10, please provide 
copies of all costs, invoices or bills associated with or directly for the Polo Cove project. If you 
paid these costs, invoices, or bills, please provide evidence proving payment, including copies of 
checks. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
ARGUMENT: The Defendants provided over 400 pages of documents to these responses, yet 
has failed to identify which documents provided are responsive to this response. 
REQUEST NO. 6: Regarding your response to Interrogatory No. 11, please provide 
copies of all documents relating to the costs for the buildout for the restaurant. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
Defendant further states that it is compiling additional documents to produce. 
REQUEST NO. 7: Please provide any documents that you claim in any manner support 
your response to Interrogatory No. 13. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST 
AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF IX>CUMENTS TO 
DEFENDANTS - 4 
000902
REQUEST NO. 9: Please provide any documents that you claim in any manner support 
you response to Interrogatory No. 15. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
ARGUMENT: The Defendants provided over 400 pages of documents to these responses, yet 
has failed to identify which documents provided are responsive to these responses. 
II. DEFENDANTS' SUPPLEMENT AL RESPONSES TO PLAINTIFF'S FIRST SET. 
INTERROGATORY NO. IO: If you contend you paid for any costs, invoices or bills 
associated with or directly for the "Polo Cove project," please identify the date of the payment, 
the amount of the payment, the purpose of the payment and the source of the payment funds. 
ANSWER: In addition to its previous answer, Defendant refers Defendant to those 
documents produced herewith. 
ARGUMENT: The answer is unresponsive to the Interrogatory. 
INTERROGATORY NO.11: Referring again to Exhibit I, Mr. Williams claims, "A 
good portion of the funds identified in your letter were dedicated to this buildout." Please identify 
thetotal amount of Mosen Equity funds that you "dedicated" to the buildout of the new 
restaurant. Of these Mosen Equity funds which you dedicated for the buildout, please state the 
date of the payment, the amount of the payment and identify the payee by individual or business 
name and provide that individual's or businesses' address providing the material, labor or fixtures 
for the buildout. 
ANSWER: Defendant refers Plaintiff to those documents produced herewith. 
ARGUMENT: The answer is unresponsive to the Interrogatory. 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST 
AND SECOND SET OF INTERROOATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 
DEFENDANTS - 5 
000903
-
IN1ERROGATORY NO. 14: Referring again to Exhibit 1, Mr. Williams claims, "Part 
of the funds that Mr. Mosell is now seeking repayment was for attorney fees arising out of this 
case." Please identify the date, the payee, and the amount of the payment of all attorney fees 
referenced by Mr. Williams that you made. 
ANSWER: Defendant refers Plaintiff to those documents produced herewith. 
ARGUMENT: The answer is unresponsive to the Interrogatory. 
REQUEST NO. 1: Please produce all documents in your possession which you claim 
establish the money you received from Mosell Equities was not a loan, but an "investment" in the 
Polo Cove project. 
RESPONSE: Defendant objects to Request No. 1 on the grounds that it is vague, 
ambiguous, overly broad, and does not state with reasonable particularity the documents sought. 
Defendant further states that, given the nature of the relationship between Plaintiff and Defendant 
must be gleaned from the entire course of their conduct, a multiplicity of documents in varying 
categories would be responsive. Without waiving these objections, Defendant refers Plaintiff to 
those documents originally produced, as well as those produced herewith. 
ARGUMENT: The Defendants provided over 1200 pages of documents to these responses, yet 
has failed to identify which documents provided are responsive to these responses. 
REQUEST NO. 4: Regarding your response to Interrogatory No. 9, please provide all 
do curnents to support your contention John Berryhill "devoted substantial time working on the 
[Polo Cove] project." 
RESPONSE; Defendant refers Plaintiff to those documents produced herewith. 
ARGUMENT: The Defendants provided over 1200 pages of documents to these responses, yet 
has failed to identify which documents provided are responsive to these responses. 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST 
AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 
DEFENDANTS - 6 
000904
REQUEST NO. 5: Regarding your response to Interrogatory No. 10, please provide 
copies of all costs, invoices or bills associated with or directly for the Polo Cove project. If you 
paid the5e costs, invoices, or bills, please provide evidence proving payment, including copies of 
checks. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
ARGUMENT: The Defendants provided over 1200 pages of documents to these responses, yet 
has failed to identify which documents provided are responsive to these responses. 
REQUEST NO. 6: Regarding your response to Interrogatory No. 11, please provide 
copies of all documents relating to the costs for the buildout for the restaurant. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO, 7; Please provide any documents that you claim in any manner support 
your response to Interrogatory No. 13. 
RESPONSE: Defendant refers Plaintiff to those documents produced herewith. 
REQUEST NO, 8; Please provide any documents that you claim in any manner evidence 
payments you made for any legal services regarding the Polo Cove project or any other litigation 
you claim involved Glenn Mosen, Mosell Equities and any of the Defendants as parties. 
RESPONSE: Defendant r~fers Plaintiff to those documents produced herewith. 
ARGUMENT: The Defendants provided over 1200 pages of documents to these responses, yet 
has failed to identify which documents provided are responsive to these responses. 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST 
AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 
DEFENDANTS - 7 
000905
-
III.DEFENDANT'S RESPONSES TO PLAINTIFF'S SECOND SET. 
INTERROGATORY NO. 23: Identify the time, date and location of all annual or 
special shareholder meeting conducted by Berryhill & Company, Inc. for 2005, 2006, 2007, 
2008 and 2009. 
ANSWER: Pursuant to Rule 33(c), I.R.C.P., Defendants direct Plaintiff to those 
documents produced herewith and bates-stamped B&Co001232 through 001246. 
INTERROGATORY NO. 24: Identify the time, date and location of all annual or 
special meetings of directors conducted by the directors of Berryhill & Company, Inc. for 2005, 
2006, 2007, 2008 and 2009. 
ANSWER: Pursuant to Ruic 33(c), I.R.C.P., Defendants direct Plaintiff to those 
documents produced herewith and bates-stamped B&Co00l232 through 001246. 
ARGUMENT: The Defendants have identified specific documents, which Mosen Equities has 
provided. However, although directing Mosen Equities to these documents, the documents do 
not provide the information responsive to these Interrogatory. 
INTERROGATORY NO. 31: Regarding any money John Berryhill received from 
Mosel! Equities in 2005, 2006, 2007, 2008 or 2009, how did John Berryhill report these funds on 
his personal state and federal tax forms? 
ANSWER: Defendants state that Defendant John Berryhill is in the process of 
determining whether he received monies from Mosell Equities in 2005 or 2006. If he did, any 
monies received by him in 2005 or 2006, directly from Mosell Equities for his personal services 
were reported as income. John Berryhill received no monies from Mosel! Equities in 2007, 2008 
or 2009. 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFFS FIRST 
AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 
DEFENDANTS - 8 
000906
ARGUMENT: Apparently the Defendants are "still in the process of determining," as they have 
not provided a supplemental response to this request. 
CONCLUSION 
Clearly, Mosell Equities is entitled to full, complete and accurate responses to these 
discovery requests. Unfortunately, however, despite repeated requests, the Defendants have 
failed to provide the appropriate responses. Mosell Equities therefore respectfully requests that 
the Court Order the Defendants to provide full and complete responses and to pay Mosell 
Equities costs and attorney fees incurred to bring this Motion. 
RESPECTFULLY SUBMITTED this 25th day of May 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 25th day of May 2010, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
MOSELL EQUITIES' MEMORANDUM IN SUPPORT OF MOTION TO COMPEL RESPONSES TO PLAINTIFF'S FIRST 
AND SECOND SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF IX>CUMENTS TO 
DEFENDANTS - 9 
000907
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
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Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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J DAVID NAVARRO, Clerk 
• By KATHY J. BIEHL 
OEPUlY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMP ANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
NOTICE OF SERVICE OF 
PLAINTIFF'S FIRST SUPPLEMENTAL 
OBJECTIONS AND RESPONSES TO 
DEFENDANTS'REQUESTSFOR 
PRODUCTION OF DOCUMENTS 
PLEASE TAKE NOTICE the Plaintiff has forwarded PLAINTIFF'S FIRST 
SUPPLEMENTAL OBJECTIONS AND RESPONSES TO DEFENDANTS' 
REQUESTS FOR PRODUCTION OF DOCUMENTS as provided by Rule 34 of the 
Idaho Rules of Civil Procedure on this date to the Defendants via facsimile to the 
Defendants' attorney of record. 
NOTICE OF SERVICE OF PLAINfIFF'S FIRST SUPPLEMENTAL OBJECTIONS AND 
RESPONSES TO DEFENDANTS' REQUESTS FOR PRODUCTION OF DOCUMENTS - 1 
000908
5/26/2010 12:36 PH FROH:-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW -876919 PAGE: 002 OF 002 
DA TED this 26th day of May, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
~. .~··-~•·· .. .I".~· ... . ·-"au.. . . ~
. . 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 26th day of May, 2010, I served the foregoing, 
by having a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
NOTICE OF SERVICE OF PLAINTIFF'S FIRST SUPPLEMENTAL OBJECTIONS AND 
RESPONSES TO DEFENDANTS' REQUESTS FOR PRODUCTION OF DOCIBvIBNTS - 2 
000909
• 
ERIC R. CLARK, Esq. 
CLARK & AS SOCIA TES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
• NO. FILE'ti_lJ:J!Z_ A.M---- -\ 
J~JN O 2 2010 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STA TE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMP ANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
* * * * * * 
Case No. CV OC 0909974 
PLAINTIFF'S MOTION 
TO AMEND COMPLAINT 
Judge Williamson 
COMES NOW the PlaintiffMosell Equities, LLC and according to Rule 15(a), IRCP and 
hereby moves for an Order allowing the Plaintiff to file a Second Amended Complaint adding a 
claim to pierce the corporate veil. After pursuing discovery, it appears that Berryhill & 
Company, Inc. is insolvent, and that the officers and directors have failed to comply with 
requisite corporate formalities. These circumstances, in addition to the facts pied before, warrant 
allowing this amendment. 
PLAINTIFF'S MOTION TO AMEND COMPLAINT- I 
000910
• • 
The Plaintiff has filed a memorandum in support and has attached a copy of the proposed 
pleading according to Local Rule 8.4. 
The Plaintiff hereby requests oral argument. 
DATED this 2nd day of June, 2010. 
CLARK & AS SOCIA TES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2nd day of June, 2010, I served the foregoing, by 
having a true and complete copy delivered via hand delivery to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
ERIC R. CLARK 
PLAINTIFF'S MOTION TO AMEND COMPLAINT- 2 
000911
• 
ERIC R. CLARK, Esq. 
CLARK & ASSOC IA TES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-685-2320 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
• 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
SECOND AMENDED COMPLAINT 
AND 
DEMAND FOR JURY TRIAL 
Judge Williamson 
****** 
The Plaintiff, by and through counsel, hereby complains and alleges as follows: 
PARTIES AND JURISDICTION 
1. At all times relevant to these proceedings, the Plaintiff Mosell Equities, LLC, was 
a Limited Liability Company with its principle place of business in Eagle, Idaho. Glenn Mosell 
is the owner and sole member ofMosell Equities. 
2. At all times relevant to these proceedings the Defendant Berryhill & Company, 
Inc. was a duly formed corporation operating in Ada County, Idaho. Defendant John E. 
SECOND AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - I 
000912
• • 
Berryhill III is the President of Berryhill & Company, Inc. and operates Berryhill & Co. 
restaurant in Boise, Idaho. Defendant Amy Berryhill is the Secretary of Berryhill & Company. 
3. At all times relevant to these proceedings the Defendants John and Amy Berryhill 
resided in Ada County, Idaho, as husband and wife. 
4. The amount claimed for damages exceeds $ I 0,000.00, the jurisdictional limit of 
this Court. 
FACTS AND ALLEGATIONS 
5. On June 28, 2007, John Berryhill and Glenn Mosell made a copy of a check 
written from Mosell Equities, LLC to "Berryhill & CO." and on the same page as that copy John 
Berryhill wrote "This is a loan from Mosell Equities to cover some misc. downtown expenses 
during our bookkeeper transition. It will go into the general check register & be used for any 
billing of payables needed for downtown or Berryhill & Co. It will be transitioned into part of 
Glenn's 'buy in' of Moberry Venture Corp. Inc." A true and correct copy is attached as Exhibit 
A. 
6. Berryhill signed this document individually with no indication he was signing in 
his capacity as President of Berryhill & Company, Inc. 
7. Thereafter, Mosell Equities wrote 9 more checks to Berryhill & Co. between June 
2007 and April 2008, for a total loan amount of FOUR HUNDRED FIVE THOUSAND 
DOLLARS ($405,000.00). 
8. Mosell Equities loaned these funds to John Berryhill and Berryhill & Company, 
Inc. while Glenn Mosell and John Berryhill were considering establishing a business 
relationship, initially in a company called MOBERRY, and subsequently, by Mosell Equities 
acquiring a 50% ownership in Berryhill & Company, John Berryhill's corporation. 
SECOND AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 2 
000913
• • 
9. The parties retained legal counsel, Victoria Meyers, who when directed by the 
parties drafted the appropriate entity and operational documents. These documents confirmed 
John Berryhill and Berryhill & Company considered Mosell Equities' funds as loans to Berryhill 
& Company. However, the parties never formed MOBERRY and Mosell Equities never 
acquired its 50% ownership interest in Berryhill & Company. (A true and correct copy of these 
documents is attached as Exhibit B.) 
I 0. As the parties never pursued their prospective ventures, Mosell Equities' loaned 
funds remained as loans to John Berryhill and Berryhill & Company. 
11. The parties formalized their agreement as indicated in Exhibit A, in writing, and 
in addition to the initial agreement that Berryhill signed, Glenn Mosell noted that Mosell 
Equities' funds were "loan~" to Berryhill & Company on the checks Mosell thereafter issued to 
Berryhill & Company. True and correct copies of the 10 loan checks are attached and 
incorporated as Exhibit C. 
12. Thereafter, Berryhill & Company carried the loans in its financial records as 
obligations to Mosell Equities, LLC, as directed by John Berryhill. 
13. Prior to filing this action, Mosell Equities provided written demand upon John 
Berryhill and Benyhill & Company for repayment of the loaned funds. Berryhill and his 
company replied by refusing to refund the loans and by claiming the loans were not really loans 
at all. 
14. Mose II Equities also purchased furniture and fixtures, with a value of TEN 
THOUSAND FIVE HUN~RED THIRTY-TWO DOLLARS ($10,532.00), which Berryhill & 
Company possesses, continues to use, and refuses to return to Mosell Equities. 




COUNT ONE - BREACH OF CONTRACT 
DEFENDANTS JOHN BERRYHILL AND BERRYHILL & CO. 
15. Masell Equities repeats and re-alleges all previous paragraphs as if set forth 
16. Masell Equities loaned money to John Berryhill and Berryhill & Company and 
they agreed to repay the debt as indicated in writing in Exhibit A. 
17. After requesting repayment, John Berryhill and Berryhill & Company denied the 
parties had contracted, asserted that no loan existed, and refused to repay the loan. 
18. By refusing to repay the loan, John Berryhill and Berryhill & Company are in 
breach and that breach is material. 
19. As a direct, proximate and consequential result of John Berryhill and Berryhill & 
Company's breach, Masell Equities has and continues to suffer damages in the amount of 
$405,000.00 plus accumulating statutory interest. 
herein. 
COUNT TWO - BREACH OF AN IMPLIED-IN-FACT CONTRACT 
DEFENDANTS JOHN BERRYHILL AND BERRYHILL & COMPANY. 
20. Masell Equities repeats and re-alleges all previous paragraphs as if set forth 
21. John Berryhill and Berryhill & Company requested that Masell Equities lend John 
Berryhill and Berryhill & Company money, and John Berryhill and Berryhill & Company 
promised to repay the loan. 
22. Mosell Equities performed and lent John Berryhill and Berryhill & Company 
money. 
23. John Berryhill and Berryhill & Company have and continue to refuse to repay the 
loan. 
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24. As a direct, proximate and consequential result of John Berryhill and Berryhill & 
Company's breach, Mosell Equities has and continues to suffer damages in the amount of 
$405,000.00 plus accumulating statutory interest. 
herein. 
COUNT THREE - QUASI-CONTRACT - UNJUST ENRICHMENT 
DEFENDANTS JOHN BERRYHILL AND BERRYHILL & COMPANY, INC. 
25. Mosell Equities repeats and re-alleges all previous paragraphs as if set forth 
26. Mosell Equities provided a benefit to John Berryhill and Berryhill & Company, 
Inc. by loaning them $405,000.00. 
27. John Berryhill and Berryhill & Company, Inc. accepted the benefit by accepting 
the loaned funds. 
28. Under the circumstances, it is inequitable and unjust for John Berryhill and 
Berryhill & Company, Inc. to retain the benefit of the $405,000.00 loan without compensating 
Mosell Equities for the principle amount of the loan plus accumulating statutory interest. 
herein. 
COUNT FOUR - CONVERSION 
DEFENDANT BERRYHILL & COMP ANY 
29. Mosell Equities repeats and re-alleges all previous paragraphs as if set forth 
30. Mosell Equities purchased furniture and fixtures with a total value of $10,532.00 
that Berryhill & Company possesses, is using, and refuses either to return to Mosell Equities or 
to compensate Mosell Equities for these items. 
31. Berryhill & Company continued possession of Mosel! Equities' property 
constitutes conversion. 
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32. As a direct and proximate result of the conduct of Defendant Berryhill & 
Company, Inc. Mosell Equities has suffered damages of$10,532.00. 
herein. 
COUNT FIVE - FRAUD IN THE INDUCEMENT 
DEFENDANTS JOHN BERRYHILL AND BERRYHILL & CO. 
33. Mosell Equities repeats and re-alleges all previous paragraphs as if set forth 
34. John Berryhill represented to Glenn Mosell in writing that monies Mosell 
Equities, LLC loaned to Berryhill & Co. would remain as loans to Berryhill & Co. and if the 
parties ultimately formed another business entity, then those funds would be "transitioned" into 
Mosell Equities' ''buy in" of that new business entity. 
35. This was a false statement. 
36. This statement was material because Mosell Equities, LLC would not have loaned 
funds to Berryhill & Company, Inc. without the potential of a future business relationship or the 
potential of repayment for the loaned funds. 
37. John Berryh1ll knew the statement was false and upon receiving demand from 
Mosell Equities, Berryhill, through his counsel, denied that Mosell Equities' loaned funds were 
loans at all. 
38. John Berryhill intended that Mosell Equities would act upon this statement and 
loan money to Berryhill & Company, Inc. 
39. Glenn Mosell was not aware John Berryhill's statement was false, and relied on 
Berryhill's statement as true. 
40. Mosell had a right to rely on John Berryhill's representations as Berryhill was an 
established restaurateur and businessman, and the planned business arrangement appeared 
legitimate. 
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41. As a direct and proximate result of John Berryhill's conduct, Mosell Equities has 






COUNT SIX - PIERCING THE CORPORA TE VEIL 
Mosell Equities repeats and re-alleges all previous paragraphs as if set forth 
Berryhill & Company, Inc. is the alter ego of John and Amy Berryhill. 
John Berryhill is the sole shareholder in Berryhill & Company, Inc. 
Amy Berryhill is the corporate secretary of Berryhill & Company, Inc. 
46. There are no' other officers or directors of Berryhill & Company, Inc. other than 
John Berryhill and Amy Berryhill. 
47. John and Amy Berryhill routinely use corporate assets for their personal use. 
48. John and Amy Berryhill dine and entertain guests at the Berryhill & Co. 
restaurant without paying and take restaurant wine and food home without compensating the 
corporation. 
49. John and Amy Berryhill use corporate credit cards to purchase gas for their 
personal vehicles that are used in non-corporate related activities. 
50. John and Amy Berryhill have used funds in corporate accounts to pay for 
improvements in and to their personal residences. 
51. John and Amy Berryhill use restaurant gift certificates to barter for their personal 
benefit. 
52. Berryhill & Company Inc.'s liabilities greatly exceed its assets and therefore the 
company is insolvent and will be unable to pay the judgment if obtained by Mosell Equities. 
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53. Berryhill & Company, Inc. has failed to hold annual shareholder's meetings or 
follow even minimal corporate formalities. 
54. Berryhill has personally withdrawn money from Berryhill & Company, Inc. 
creating an negative owner's equity account and rendering the company insolvent. 
55. Berryhill has personally withdrawn $50,000.00 of the money Mosell Equities 
loaned for Berryhill' s personal use. 
56. The Berryhill's conduct indicates there is such a unity of interests and ownership 
the separate personalities of the Berryhills as individuals and Berryhill & Company, Inc. as a 
separate corporate· entity no longer exist. 
57. If the Berryhills are allowed to hide behind the corporate shield and avoid 
personal liability for the money Mosell Equities loaned Berryhill & Company, Inc., an 
inequitable result would follow, and such a result would sanction a fraud and promote injustice 
as the Berryhills have withdrawn funds from Berryhill & Company, leaving the company 
insolvent and unable to repay Mosell Equities. 
ATTORNEY FEES 
58. Mosell Equities was forced to hire and retain legal counsel to protect its interests 
and is therefore entitled to recover according Idaho Code§ 12-120(3), and§ 12-121, and the 
Idaho Rules of Civil Procedure, the attorney fees it has expended pursuing recovery from the 
Defendants. 
PRAYER FOR RELIEF 
WHEREFORE, the Plaintiff prays for judgment against the Defendants as follows: 
1. For an Order and Judgment stating that an actual or equitable contract existed 
between PlaintiffMosell Equities and Defendants John Berryhill and Berryhill & Company, Inc., 
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whereby Masell Equities loaned a total of FOUR HUNDRED AND FIVE THOUSAND 
DOLLARS ($405,000.00), to Defendants John Berryhill and Berryhill & Company, Inc., and 
that Defendants John Berryhill and Berryhill & Company, Inc. are in breach of that contract; 
2. For and Order and Judgment against Defendants John Berryhill and Berryhill & 
Company, Inc. for the principal amount of the loans of FOUR HUNDRED AND FIVE 
THOUSAND DOLLARS ($405,000.00), plus statutory interest of 12% according to Idaho Code 
§ 28-22-104; 
3. For and Order and Judgment piercing the corporate veil of Berryhill & Company, 
Inc., and thereby entering judgment against Defendants John and Amy Berryhill, jointly and 
severally, for the principal amount of the loans of FOUR HUNDRED AND FIVE THOUSAND 
DOLLARS ($405,000.00), plus prejudgment interest allowed by law; 
4. For and Order and Judgment against Defendant Berryhill & Company, Inc. for the 
value of Masell Equities' furniture and fixtures of TEN THOUSAND FIVE HUNDRED 
THIRTY-TWO DOLLARS ($10,532.00); 
5. For an Ordet and Judgment requiring all Defendants to pay attorney fees and 
litigation costs to the Plaintiff of not less than $3,500.00 in the event default is obtained and 
default judgment is entered, and the actual amount of attorney fees and litigation costs the 
Plaintiff expends if this matter is contested; and, 
6. For such other relief the Court determines is appropriate and proper under the 
circumstances. 
DEMAND FOR JURY TRIAL 
The Plaintiff requests a jury of not less than 12 members to deliberate on all issues raised 
in these pleadings. 
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DATEDthis ______ dayof _____ 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark, 
For the Plaintiff 
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EBERLE, BERLIN, KADING, TURNBOW, MCKLVEEN & JONES, 
CHARTERED 
L. VICTORIA MEIER 
E-MAIL: vmeler@eberle.com 
ATTORNEYS AND COUNSELORS AT LAW 
BOISE PLAZA 
1111 WEST JEFFERSON STREET, SUITE 530 
POST OFFICE BOX 1368 
BOISE, IDAHO 83701 
February 27, 2008 
PRIVATE AND CONFIDENTIAL 
John Berryhill, President 
Berryhill & Company, Inc. 
121 North 9th Street, Suite,102 
Boise, Idaho 83702 
Glenn E. Mosell 
Post Office Box 1694 
Eagle, Idaho 83616 
Re: Stock Purchase Agreement 





Please find enclosed the following documents reflecting the proposed stock purchase by 
Glen: 
(1) Special Meeting of the Board of Directors and Shareholders of Berryhill & 
Company, Inc. 
(2) Stock Purchase Agreement 
(3) Satisfaction of Loan 
(4) Copy of the Stock Certificate No. 3. 
Please review these documents carefully to ensure that the docwnents meet with your 
approval. If they do, please contact me and I will arrange to have final copies sent to you for 
original signature. If you have any comments or changes contact me to discuss. 
Additionally, if you have not done so already, please review the existing Bylaws and 
Restrictive Purchase and Redemption Agreement of the Company. Neither document has been 
executed. However, in the interest of saving costs and provided they meet with your approval, I can 
prepare a one-page agreement, stating that the two of you intend to be bound by these two 
agreements. 
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February 26, 2008 
Page2 
LVM 





• • DRAFT 
BERR YUILL & COMP ANY, INC. 
SPECIAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective the December 31, 2007 
The undersigned, being Secretary of BERRYHILL & COMPANY, INC., an Idaho 
corporation (the "Company"), by this instrument evidences the actions and resolutions undertaken 
at the special meeting of the Board of Directors and Shareholders of the Company. Present was 
the sole Shareholder and the Directors who waived notice of the meeting. 
WHEREAS, the Company has borrowed Four Hundred Thousand Dollars from Glenn E. 
Mosell for the funding of the relocation of the Company's restaurant to a new location and for the 
capital improvements to be made to the restaurant and banquet rooms. 
WHEREAS, Glenn E. Mosel! desires to acquire an interest in the Company in exchange 
for, and as repayment of, the amount lent to the Company. 
WHEREAS, the Directors and the Sole Shareholder believe it is in the best interest of 
the Company to issue Glenn E. Mosell two hundred (200) shares of the common capital stock of 
the Company as repayment of the amount lent to the Company. 
RESOLVED, that upon receipt of the Satisfaction of Loan evidencing that the 
Company's obligation to Mosell has been paid, the Directors are hereby authorized to issue two 
hundred (200) shares of the one dollar ($1) par value common capital stock of the Company to 
Mosell. 
RESOLVED, that the Officers of the Company are authorized and directed to execute 
any agreements and documents in connection with the issuance of the two hundred (200) shares 
of the Company's common capital stock. 
There being no unattended business to come before the meeting, the meeting was 
adjourned. 









STOCK PURCHASE AGREEMENT 
THIS STOCK PURCHASE AGREEMENT (hereinafter "Agreement") is made and entered into 
effective the __ day of-----~ 2007, by and between BERRYHILL & COMPANY, 
INC., an Idaho corporation (the "Corporation"), and GLENN E. MOSELL. a married man dealing with 
his separate property ("Mosell"). 
WIT NE S S ETH: 
WHEREAS. John Berryhill (the "Shareholder") is the sole shareholder and record owner of two 
hundred (200) shares, $1.00 par value, of the issued and outstanding common capital stock of BERRYHil.L 
& COMPANY, INC., an Idaho corporation (hereinafter the "Corporation"). John Berryhill's shares represent 
one hundred percent ( I 00%) of the issued and outstanding common capital stock of the Corporation and are 
evidenced by Certificates No. I and No. 2. 
WHEREAS, during the calendar year of 2007, Mosell loaned the Corporation Four Hundred 
Thousand Dollars ($400,000) to fund the relocation of the Corporation's restaurant and for capital 
improvements needed for the Corporation's restaurant and banquet rooms (the "Loan"). 
WHEREAS, the Corporation desires to issue two hundred (200) shares of the Corporation's 
common capital stock to M6sell as repayment of the Loan. Mosell desires to accept the two hundred 
(200) shares of the Corporation's common capital stock as repayment of the Loan and to have the Loan 
reclassified on the Corporation's books and records as a capital contribution from Mosel I. 
WHEREAS, after the execution of this Agreement, Mosell and the Shareholder will each own 
fifty percent (50%) of the common capital stock of the Corporation. 
WHEREAS, the Directors of the Corporation and the Shareholder have agreed that it is in the 
best interest of the Corporation to authorize and to admit Mosell as a shareholder of the Corporation and 
to reclassify the Loan as a capital contribution from Mosell as payment for the two hundred (200) shares 
pursuant to the tenns and conditions of this Agreement. 
NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, 
Corporation, Shareholder, and Mosell agree as follows: 
I. Issuance of Stock. The Corporation shall issue two hundred (200) shares of the common 
capital stock of the Corporation (the "Shares") in the name of Glenn E. Mosell evidenced by Certificate 
No.3. 
2. Subscription Price. The subscription price for the Shares shall be Four Hundred 
Thousand Dollars ($400,000). 
3. Payment of.Subscription Price. Mosell shall pay the Subscription Price by canceling 
the Loan and thereafter authorizing the Corporation to reclassify the Loan on the Corporation's books and 
records as a capital contribution from Mosell to the Corporation. 
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4. Closing. The transactions contemplated herein shall close on or before March 
_____ , 2(08, at a place and at a time mutually agreeable by the parties. 
5. Closing Obligations. 
a. Closing Obligations of Corporation. At Closing, the Corporation shall 
deliver to Mosell Certificate No. 3 issued in Mosell's name evidencing ownership 
of the Shares. 
b. Closing Obligations of Mosell. At Closing, Mosell shall present to the 
Corporation Satisfaction of Loan evidencing that the Loan has been paid in full. 
6. Warranties of Corporation. The Corporation warrants to Mosell that 
(a) The Corporation has the full power and authority to issue such Shares; 
(b) The transactions contemplated herein have been authorized and approved 
by the Corporation's Directors and Shareholder in a meeting duly called 
for that purpose; and 
(c) The Shares are not subject to any liens, encumbrances, or restrictions 
except those imposed under this Agreement. 
7. Restrictions on Transfer. Mosel! may not sell, transfer, convey, or alienate the Shares 
to any person without the prior unanimous approval of the shareholders of the Corporation. The Shares 
are further restricted as set forth in the Corporation's Restrictive Stock Purchase And Redemption 
Agreement, which restrictions are incorporated herein by reference as if set forth herein in full. A 
conspicuous legend setting forth such restrictions shall be placed upon the Certificate representing the 
Shares. 
8. Familiarity with Corporation. Mosell acknowledges familiarity with the business of 
the Corporation and has made such investigations as Mosell has determined are prudent or necessary with 
respect to the value of the Corporation and the Shares being acquired by Mosel! hereunder. Mosel! 
acknowledges that the Corporation has made available to Mosel! all reasonable information concerning 
the Corporation requested by Mosell in connection with Mosell's investigation. Mosel! agrees to keep 
strictly confidential all infoi;mation disclosed to Mosel! by the Corporation in connection with Mosell's 
investigation. 
9. Integration Clause. This Agreement, together with the Corporation's Bylaws and 
Restrictive Stock Purchase And Redemption Agreement, encompass the entire agreement of the parties 
hereto with respect to the subject matter of this Agreement. Such agreements may not be modified except 
by written a document executed by all parties hereto. 
10. Succession. This Agreement shall inure to the benefit of and be binding upon the parties 
hereto and upon their successors in interest of any kind whatsoever. 
11. Amendments. This Agreement may only be amended, modified, or changed by a written 
document signed by all parties hereto. 
12. Counterparts. This Agreement may be executed in one or more counterparts, each of 
which shall be deemed an original. 
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13. Governing Law. This Agreement shall be construed and enforced in accordance with 
the laws of the State of Idaho. 
14. Time and Waiver. Time and the prompt performance of each and every obligation ofthe 
parties hereto is agreed to be of the essence of this Agreement. Any departure from the conditions and terms 
of this Agreement, or any delay in the enforcement of the same by either party, shall not operate to waive or 
be a waiver of the rights of either party to stand upon the strict letter or construction of this Agreement or to 
require performance in accordance with the express terms set forth herein. 
15. Attorneys Fees. If either party hereto defaults in any manner or fails to fulfill any and all 
provisions of this Agreement, and if the non-defaulting party places this Agreement with an attorney to 
exercise any of the rights of the non-defaulting party upon such default or failure, or if suit be instituted or 
defended by the non-defaulting party by reason of, under or pertaining to such default or failure, then the non-
defaulting party shall be entitled to recover reasonable attorneys fees, costs and expenses from the defaulting 
party. This paragraph shall be enforceable by the parties notwithstanding any rescission, forfeiture or other 
termination of this Agreement. 
16. Severability. In the case that any one or more of the provisions contained in this 
Agreement, or any application thereof, shall be invalid, illegal or unenforceable in any respect, the validity, 
legality or enforceability of the remaining provisions contained herein and any other application thereof shall 
not in any way be affected or impaired thereby. 
17. Preparation of Documents. The Corporation has retained the law firm of Eberle, Berlin, 
Kading, Turnbow & McKlveen, Chartered, to prepare this Agreement and other documents pertaining to this 
transaction. Mosell acknowledges that the aforementioned law firm represents only the Corporation in this 
matter and cannot represent his interests in any way. Therefore, Mosell understands he should consult 
independent legal counsel in the event it has any questions concerning this Agreement. 
18. Further Assurances. Each of the parties hereto agrees to execute any other documents 
necessary or appropriate to effectuate the intention of the parties as expressed in this Agreement. 
19. Suc~r in Interest. This Agreement shall be binding upon the successors and assigns, 
personal representacives, heirs, administrators, executors, legatees and devisees of the parties hereto. 
20. No Third Party Beneficiaries. It is the intention of the parties that no individual or entity 
shall be construed or considered to be an intended or implied third-party beneficiary under this Agreement, or 
shall in any way have a right to enforce this Agreement or seek any rights hereunder. 
21. Recitals. The recitals to this Agreement are incorporated into this Agreement as if set 
forth in full herein. 
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IN WITNESS WHEREOF, the parties have executed this Agreement effective the day and year 




BERRYIDLL & COMPANY, an Idaho 
corporation 
JOHN BERRYIDLL, President 
JOHN BERRYHILL, Shareholder 
MOSELL: 
GLENN E. MOSELL 




SATISFACTION OF LOAN 
KNOW ALL MEN BY THESE PRESENTS, that GLENN E. MOSELL, a married man 
dealing with his sole and separate property, does hereby certify and declare that the certain Loan 
in the original amount of Four Hundred Thousand Dollars ($400,000) made and entered into by 
BERRYHILL & COl\lIPANY, an Idaho corporation, as "borrower", to GLENN E. MOSELL, 
as "lender", is fully paid, satisfied and discharged. 
DATED:----'---' 200_. 
Glenn E. Masell 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
On this __ day of _______ , 2008, before me, the undersigned, a notary 
public in and for said state, personally appeared GLENN E. MOSELL, known or identified to me to 
be the person whose name is subscribed to the within instrument, and acknowledged to me that he 
executed the same. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
and year first above written. 
Notary Public for Idaho 
My Commission Expires: ________ _ 
SATISFACTION OF LOAN - Doc 00161369.000 
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The stock represented by this certificate is not transferable unless 
approved by the stockholders as set forth in Article 15.1 of the 
Bylaws of the Corporation, and is subject to the Corporation's 
Restrictive Stock Purchase and Redemption Agreement. 
The securities represented hereby have not been registered under the 
Securities Act of 1933 or any State Securities Act. Any transfer of 
such securities will be invalid unless a registration statement under 
said Act(s) is in effect as to such transfer or in the opinion of counsel 
for the company such registration is unnecessary in order for such 
transfer to comply with said Act(s). 
If the Corporation has elected to be treated as an "S" corporation, the 
stock may not be sold to any person or entity which, at such time, 
would not be a qualified stockholder of an "S" corporation under the 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
- NO. ____ ~n:-rr~---
AM ____ F1L1~. \ f)/lJK_ 
JUNO 2 20m 
J. DAVID NAVARRO, Clerk 
By A. GARDEN 
Ktr,! •T~ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
PLAINTIFF'S MEMORANDUM 
FILED IN SUPPORT OF ITS MOTION 
TO AMEND COMPLAINT 
Judge Williamson 
****** 
COMES NOW the Plaintiff and hereby provides its Memorandum in Support of its 
Motion to Amend its Complaint to add a claim for Piercing the Corporate Veil. 
INTRODUCTION 
The Court had previously granted the Defendants motion to dismiss regarding Count 6 of 
the Plaintiff's Amended Complaint. After conducting discovery, the Plaintiff now asks the Court 
to allow it to amend its complaint to include Count 6, as the Plaintiff has evidence that the 
PLAINTIFF'S MEMORANDUM FILED IN SUPPORT OF ITS MOTION TO AMEND COMPLAINT-I 
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Defendants failed to hold annual shareholder meetings as required by I.C. 30-1-701, and that the 
Defendant Berryhill & Company, Inc. is insolvent. 
ARGUMENT 
When granting the Defendants' previous motion to dismiss Count 6, the Court concluded 
Mosell Equities had failed to allege facts "that corporate formalities were not followed," or that 
"Berryhill & Company is insolvent." (Memorandum Decision and Order Regarding Defendants' 
Second Motion to Dismiss and Motion to Strike lbree Day Notice of Intent to Take Default at 3 
and 5.) Appling the two-part test stated in Maroun v. Wireless Systems, Inc., 141 Idaho 604, 114 
P.3d 974 (2005), the Court then granted the Defendants' Motion to Dismiss as it applied to 
Count 6. 
Mosell Equities, after conducting discovery, has now pied facts including that Berryhill 
& Company, Inc. failed to hold annual shareholders meetings, and that Berryhill & Company, 
Inc. is insolvent. As pied previously, John Berryhill is the sole shareholder and he and his wife 
are the only officers and directors, and the Berryhills routinely use corporate assets as their own. 
Mosell Equities now pleads that in addition to the Berryhill's absolute control, the Berryhills 
have failed to hold the requisite annual shareholders meetings, which are required by I.C. 30-1-
701, and it appears they have fabricated minutes of directors meetings. Additionally, John 
Berryhill has taken a substantial amount of money out of the corporation, without documented 
director consent or approval, as draws against owner's equity, thereby rendering the corporation 
insolvent. Mosell Equities has now pied facts that the corporate formalities have not been 
followed or have been disregarded and therefore has satisfied the first Marmoun requirement. 
Additionally, regarding the second prong, continuing to observe the "fiction of separate 
existence would under the circumstances, action a fraud or promote injustice." As the Maroun 
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Court noted, "The 'injustice' element of an alter ego claim relates to whether Maroun might have 
a judgment against a corporation and be unable to collect on that judgment because of the 
financial situation of the corporation and the informality of the corporate structure." Maroun v. 
Wireless Systems, Inc., 141 Idaho at 616. 
Here, Mosell Equities loaned Berryhill and his Company $405,000.00, and now, despite 
this loan, Berryhill & Company, Inc. is insolvent. The Company is insolvent because Berryhill 
personally took substantial funds out of the company as draws against his owner's equity 
account; money which the company could have used to operate and produce income. When 
owner's equity is negative, the company is insolvent. It would therefore promote injustice under 
the circumstances if the Court recognizes the corporate shield to protect Berryhill from personal 
liability to Mosell Equities when Berryhill as the sole shareholder, president and director 
personally took or caused to be removed assets from his company causing the company to be 
insolvent. 
CONCLUSION 
Mosell Equities very respectfully requests that this Court consider the allegations in its 
Second Amended Complaint and find that the Plaintiff has met its minimal burden when seeking 
to amend its complaint. 
DATED this 2nd day of June, 2010. 
CLARK & ASSOC IA TES, A TIORNEYS 
Eric R. Clark 
For the Plaintiff 
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corporation, JOHN E. BERRYHILL ill and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
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Case No. CV OC 0909974 
AMENDED NOTICE OF 
TAKING THE DEPOSITION 
OF GLENN MOSELL 
PLEA.SET AKE NOTICE That Defendant Berryhill & Company, Inc., will take the 
testimony of Glenn Mosell, by deposition upon oral examination before a notary public and court 
AMENDED NOTICE OFT AKING THE DEPOSITION OF GLENN MOSELL, P. 1 
000952
4 . /\ JUN. 3. 2010 3:46PM 
NO. 8749"- P. 3 -- • 
reporter, on the 24th day of June, 2010, beginning at the hour of 9:30 a.m., and continuing 
thereafter until completed at the offices of Thomas, Williams & J?ark, LLP~ 121 N. 9th St, Suite 
300, Boise, Idaho 83702. 
3~ 
DATED this __ day of June, 2010. 
HOMAS, Wll..LIAMS & PARK, LLP 
Daniel E. Williams 
Attorney for Defendants 
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BERRYHILL & COMP ANY, INC., an Idaho ) 
corporation, JOHN E. BERRYHILL III and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
Case No. CV OC 0909974 
DEFENDANTS' MEMORANDUM 
IN OPPOSITION TO 
PLAINTIFF'S MOTIONS TO 
COMPEL 
Defendants Berryhill & Company, Inc., and John E. Berryhill III, by and through their 
counsel of record, hereby provide their Memorandum in Opposition to Plaintiff's Motions to 
Compel. 
MEMORANDUM IN OPPOSffiON TO PLAINTIFF'S MOTIONS TO COMPEL, P. 1 
000954
• 
JUN. 7. 2010 3:55PM - NO. 8763 P. 3 
ARGUMENT 
Plaintiff's Third Requests for Production. 
1. The requested notes ofVictoria Meier from the meeting have been produced. 
Defendants have today produced the requested notes from prior cowisel to Berryhill & 
Company, Inc., Ms. Victoria Meier. 
2. Request No. 34 of PlaintifPs Third Requests for Production is improper. as 
are most of Plaintiff's requests fo.r production from ea.rJier sets of discoveey. 
Request for Production No. 34 sought a "copy of all documents that Defendants' counsel 
provided to Victoria Meier at her meeting with Mr. Williams prior to Ms. Meier's deposition." 
In this regard, Ms. Meier testified: "He showed me one of your pleadings, but I did not read it in 
detail" (Meier: 7). Notably, she did not testify that she relied in any way on this pleading, that it 
refreshed her recollection of any issue in the litigation, nor that it was of any significance to her. 
Accordingly, the identification of this pleading is wholly unnecessary and not discoverable. 
Moreover, the fact that the requested document was one of Plaintiff's ''pleadings" 
indicates that Plaintiff is already in possession of this document. Defendants submit that this 
request, as with many of Plaintiff's other requests for production is, in fact, an interrogatory 
masquerading as a request for production. When seeking another party to identify particular 
documents, the proper vehicle is an interrogatory. In order to evade the limitation on 
interrogatories, counsel will often disguise such inquiries as requests for produ(.,-tion. This is an 
improperdiscoverypractice. See, e.g., Natural Resources Defense Councilv. Curtis, 189 F.R.D. 
4, 12 (D.D.C. 1999) (noting differei.1ce between interrogatory which asks a question and reqeust 
for production which seeks production of a thing). 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTIONS TO COMPEL, P. 2 
000955
JUN. 7. 2010 3:55PM - NO. 8763 P. 4 
CONCLUSION 
For all the foregoing reasons, Defendants respectfully request that the Court deny 
Plaintiff's Motions to Compel. 
DATED this ~~June, 2010. 
Daniel E. Williams 
Attorney for Defendants 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTIONS TO COMPEL, P. 3 
000956
JUN. 7. 2010 3:56PM NO. 8763 P. 5 
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County of Ada ) 
Case No. CV OC 0909974 
AFFIDAVIT OF 
DANIELE. WILLIAMS 
RE: PLAINTIFF'S MOTION 
TO FILE SECOND 
AMENDED COMPLAINT 
DANIELE. WILLIAMS, being first duly sworn, deposes and says: 
AFFIDAVIT OF DANIELE. WILLIAMS RE: PLAINTIFF'S MOTION TO FILE 
SECOND AMENDED COMPLAINT, P. 1 
000958
- -
1. I am the attorney of record for the above-named Defendants and have personal 
knowledge of the facts and matters set forth herein. 
2. Attached as Exhibit A are true and correct copies of minutes of annual meetings 
of the Board of Directors Shareholders of Berryhill & Company, Inc., produced to Plaintiff 
during the course of discovery in this action. 
Daniel E. Williams 
Subscribed and sworn to before me thisWay of June, 2010. 
AFFIDAVIT OF DANIELE. WILLIAMS RE: PLAINTIFF'S MOTION TO FILE 
SECOND AMENDED COMPLAINT, P. 2 
000959
CERTIFICATE OF SERVICE 
J 
I hereby certify that on thisc.S day of June, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery --= Via Facsimile: 939-7136 
Via U.S. Mail 
Daniel E. Williams 
AFFIDAVIT OF DANIELE. WILLIAMS RE: PLAINTIFF'S MOTION TO FILE 
SECOND AMENDED COMPLAINT, P. 3 
000960
- -
BERRYHILL & CO, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective the January 12, 2005 
The undersigned, being Secretary of BERRYHILL & CO, INC., an ldaho corporation 
(the "Company"), by this instrument evidences the actions and resolutions undertaken at the 
annual meeting of the Board of Directors and Shareholders of the Company. Present were the 
sole Shareholder and Director who waived notice of the meeting. 
• The next order of business was the election of Directors and Officers. The following 
persons were nominated to serve on the Board unti I next election: 
John E. Berryhill 
Amy Berryhill 
The following persons were unanimously nominated to serve in the fol lowing Offices 
until the next election: 




RESOLVED, that upon motion duly made, seconded and unanimously carried, 
nominations were closed and each of the above persons was, by unanimous ballot, elected as a 
Director and/or Officer to serve for the next ensuing year or until their respective successors may 
be elected and qualified; 
WHEREAS, the Directors and Officers of the Company, in the conduct of its business during the 
past years have spent money on expenditures, made contracts, bought and sold property, had the 
Company tax return prepared and performed numerous other acts on behalf of the Company, 
RESOLVED, that the actions of the Officers of the Company heretofore taken on behalf 
of the Company for the past years, be and in all respects hereby approved, adopted and ratified as 
the proper acts of the Company; 
FURTHER RESOLVED, that the salaries, distributions, acquisitions and disposition of 
assets, and payment of rents, as set forth on the books and records of the corporation is hereby 
ratified, confirmed and approved. 
Following a discussion concerning new business and there being no unattended business 
to come before the meeting, the meeting was adjourned. 
DATED effective as of the January 12, 2005. (t!f 
Nom~ 
Title: Corporate Secretary 
Annual Meetln1 of the Board of Directors and Shareholders (1998) 
corporate minutes.DOC 
EXHIBIT 
> A B&Co001232 
000961
BERRYHILL & CO, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective the January 11, 2006 
The undersigned, being Secretary of BERRYHILL & CO, INC., an Idaho corporation 
(the "Company"), by this instrument evidences the actions and resolutions undertaken at the 
annual meeting of the Board of Directors and Shareholders of the Company. Present were the 
sole Shareholder and Director who waived notice of the meeting. 
• The next order of business was the election of Directors and Officers. The following 
persons were nominated to serve on the Board until next election: 
John E. Berryhill 
Amy Berryhill 
The following persons were unanimously nominated to serve in the following Offices 
until the next election: 




RESOLVED, that upon motion duly made, seconded and unanimously carried, 
nominations were closed and each of the above persons was, by unanimous ballot, elected as a 
Director and/or Officer to serve for the next ensuing year or until their respective successors may 
be elected and qualified; 
WHEREAS, the Directors and Officers of the Company, in the conduct of its business during the 
past years have spent money on expenditures, made contracts, bought and sold property, had the 
Company tax return prepared and perfonned numerous other acts on behalf of the Company, 
RESOLVED, that the actions of the Officers of the Company heretofore taken on behalf 
of the Company for the past years, be and in all respects hereby approved, adopted and ratified as 
the proper acts of the Company; 
FURTHER RESOLVED, that the salaries, distributions, acquisitions and disposition of 
assets, and payment of rents, as set forth on the books and records of the corporation is hereby 
ratified, confinned and approved. 
Following a discussion concerning new business and there being no unattended business 
to come before the meeting, the meeting was adjourned. 
DA TED effi:cti,e as of the January 11, 2006. ~ 
Nam~i 
Title: Corporate Secretary 
Annual Meeting of die Board of Directors and Shareholders ( 1998) 




BERRYHILL & COMPANY, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective January 15, 2007 
The undersigned, being Secretary of BERRYHILL & COMP ANY, INC., an Idaho corporation 
(the "Company"), by this instrument evidences the actions and resolutions undertaken at the annual 
meeting of the Board of Directors and Shareholders of the Company. Present were all Shareholders and 
Directors, who waived notice of the meeting. 
The first order of business was the election of Directors and Officers. The following persons 
were nominated to serve on the Board until the next election: 
John E. Berryhill 
Amy Berryhill 
And, the following persons were unanimously nominated to serve in the following offices until the next 
election: 




Upon motion duly made, seconded and unanimously carried, nominations were closed and each 
of the above persons was, by unanimous ballot, elected as a Director and Officer to serve for the next 
ensuing year or until their respective successors may be elected and qualified. 
WHEREAS, the Directors and Officers of the Company, in the conduct of its business during 
the past year, have spent money on expenditures, made contracts, bought and sold property, had the 
Company tax return prepared, and performed numerous other acts on behalf of the Company; 
THEREFORE, BE IT RESOLVED, that the actions of the Officers of the Company heretofore 
taken on behalf of the Company for the past year, be and are in al I respects hereby approved, adopted and 
ratified as the proper acts of the Company; and 
BE IT FURTHER RESOLVED, that the salaries, distributions, acquisitions and disposition of 
assets, and payment of rents, as set forth on the books and records of the corporation are hereby ratified. 
confirmed and approved. 
Following a discussion concerning new business and there being no unattended business to come 
before the meeting, the meeting was adjourned. 
DATED effective as of January 15, 2007. 
Title: Corporate Secretary 
B&Co001234 
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BERRYHILL & COMPANY, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective January 21, 2008 
The undersigned, being Secretary of BERRYHILL & COMP ANY, INC., an Idaho corporation 
(the "Company"), by this instrument evidences the actions and resolutions undertaken at the annual 
meeting of the Board of Directors and Shareholders of the Company. Present were all Shareholders and 
Directors, who waived notice of the meeting. 
The first order of business was the election of Directors and Officers. The following persons 
were nominated to serve on the Board until the next election: 
John E. Berryhill 
Amy Berryhill 
And, the following persons were unanimously nominated to serve in the following offices until the next 
election: 




Upon motion duly made, seconded and unanimously carried, nominations were closed and each 
of the above persons was, by unanimous ballot, elected as a Director and Officer to serve for the next 
ensuing year or until their respective successors may be elected and qualified. 
WHEREAS, the Directors and Officers of the Company, in the conduct of its business during 
the past year, have spent money on expenditures, made contracts, bought and sold property, had the 
Company tax return prepared, and performed numerous other acts on behalf of the Company; 
THEREFORE, BE IT RESOLVED, that the actions of the Officers of the Company heretofore 
taken on behalf of the Company for the past year, be and are in all respects hereby approved, adopted and 
ratified as the proper acts of the Company; and 
BE IT FURTHER RESOLVED, that the salaries, distributions, acquisitions and disposition of 
assets, and payment of rents, as set forth on the books and records of the corporation are hereby ratified, 
confirmed and approved. 
Following a discussion concerning new business and there being no unattended business to come 
before the meeting, the meeting was adjourned. 
DATED effective as of January 21, 2008. 
Na; ~hi~ 
Title: Corporate Secretary 
B&Co001235 
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BERRYHILL & COMPANY, INC. 
ANNUAL MEETING OF THE 
BOARD OF DIRECTORS AND SHAREHOLDERS 
Effective January 19, 2009 
The undersigned, being Secretary of BERRYHILL & COMPANY, INC., an Idaho corporation 
(the "Company"), by this instrument evidences the actions and resolutions undenaken at the annual 
meeting of the Board of Directors and Shareholders of the Company. Present were all Shareholders and 
Directors, who waived notice of the meeting. 
The first order of business was the election of Directors and Officers. The following persons 
were nominated to serve on the Board until the next election: 
John E. Berryhill 
Amy Berryhill 
And, the following persons were unanimously nominated to serve in lhe following offices until the next 
election: 




Upon motion duly made; seconded and unanimously carried, nominations were closed and each 
of the above persons was, by unanimous ballot, elected as a Director and Officer to serve for the next 
ensuing year or until their respective successors may be elected and qualified. 
WHEREAS, the Directors and Officers of the Company, in the conduct of its business during 
the past year, have spent money on expenditures, made contracts, bought and sold propeny, had the 
Company tax return prepared, and performed numerous other acts on behalf of the Company; 
THEREFORE, BE IT RESOLVED, that the actions of the Officers of the Company heretofore 
taken on behalf of the Company for the past year, be and are in all respects hereby approved, adopted and 
ratified as the proper acts of the Company; and 
BE IT FURTHER RESOLVED, that the salaries, distributions, acquisitions and disposition of 
assets, and payment of rents, as set fonh on the books and records of the corporation are hereby ratified, 
confirmed and approved. 
Following a discussion concerning new business and there being no unattended business to come 
before the meeting, the meeting was adjourned. 
DATED effective as of January 19, 2009. 
Nii~y~\ 
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AMY BERRYHILL, individually, and as 
husband and wife, 
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Defendants Berryhill & Company, Inc., John E. Berryhill III and Amy Berryhill, by and 
through their counsel of record, hereby respond to Plaintiffs Motion to File Second Amended 
Complaint of June 2, 2010. 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO FILE 




After being dismissed twice by this Court and just two months before the new trial 
setting, Plaintiff makes yet a third futile attempt to pierce the corporate veil and impose personal 
liability upon both John and Amy Berryhill. In its proposed Second Amended Complaint 
Plaintiff rehashes the same allegations from its Amended Complaint that the Court previously 
found insufficient and then adds four further conclusory allegations. This renewed attempt to 
impose personal liability is futile and the Court should deny leave to amend on grounds of 
futility. 
ARGUMENT 
I. Plaintiff's third effort to pierce the corporate veil is futile and leave to amend 
should be denied. 
The denial of a motion to amend a complaint after a responsive pleading has been served 
is governed by an abuse of discretion standard ofreview. Hines v. Hines, 129 Idaho 847, 853, 
934 P.2d 20, 26 (1997); Raedlein v. Boise Cascade Corp., 129 Idaho 627,631,931 P.2d 621, 
625 (1996). The test for determining whether a district court abused its discretion is: (1) 
whether the court correctly perceived that the issue was one of discretion; (2) whether the court 
acted within the outer boundaries of its discretion and consistently with the legal standards 
applicable to the specific choices available to it; and (3) whether it reached its decision by an 
exercise ofreason. Thomas v. Medical Center Physicians, P.A., 138 Idaho 200,210, 61 P.3d 
557, 567 (2002) ( citations omitted). As to the first requirement, "the grant or denial of an 
opportunity to amend is within the discretion of the district court .... " Idaho Schools for Equal 
Education Opportunity v. Idaho State Board of Education, 128 Idaho 276,284,912 P.2d 644, 
652 (1996) ( citations omitted). 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO FILE 
SECOND AMENDED COMPLAINT, P. 2 
000967
-
As to the second requirement, "in determining whether an amended complaint should be 
allowed, where leave of court is required under Rule 15( a), the court may consider whether the 
new claims proposed to be inserted into the action by the amended complaint state a valid claim." 
Black Canyon Racquetball Club, Inc., v. Idaho First Nat'! Bank NA., 119 Idaho 171, 175, 804 
P .2d 900, 904 ( 1991) ( citations omitted). If the claims raised in a proposed amended complaint 
are futile, the district court is within its discretion to deny leave to amend. See, e.g., Clark v. 
Olsen, 110 Idaho 323,326 (1986), citing, Farnan v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227,230, 
9 L.Ed.2d 222 ( 1962). For the reasons outlined below, Plaintiff still does not state a claim for 
corporate veil piercing and its belated efforts to amend are futile. 
II. Plaintiff's factual alle2ations, even if true, do not justify piercin2 the 
corporate veil as a matter of law. 
As with its first and second attempts to ignore the corporate existence of Berryhill & 
Company, Inc., Plaintiff still apparently believes that the corporate identity may be ignored quite 
easily. Case law makes it plain, however, that ignoring the corporate form by piercing the veil is 
a rare and "exceptional" remedy: 1 
A. Piercing the corporate veil is a "rare" and "extreme" remedy. 
A basic tenet of American corporate law is that the corporation and its 
shareholders are distinct entities. See, e.g., First Nat. City Bank v. Banco Para el 
Comercio Exterior de Cuba, 462 U.S. 611,625, 77 L. Ed. 2d 46, 103 S. Ct. 2591 
(1983) ("Separate legal personality has been described as 'an almost indispensable 
aspect of the public corporation"'); Burnet v. Clark, 287 U.S. 410, 415, 77 L. Ed. 
397, 53 S. Ct. 207, 1933-1 C.B. 175 (1932) ("A corporation and its stockholders 
are generally to be treated as separate entities"). 
Because so much of Plaintiffs Count Six in the proposed Second Amended 
Complaint is simply repeated from its earlier attempts to state a claim in the Amended 
Complaint, Defendants rely on some of the same authority and discussion as they provided the 
Court earlier in their Second Motion to Dismiss. For ease of reference, that authority is set forth 
herein again. 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO FILE 




The doctrine of piercing the corporate veil, however, is the rare exception, applied 
in the case of fraud or certain other exceptional circumstances ... 
Dole Food Co. v. Patriekson,- 538 U.S. 468,475 (2003) (further citations omitted). 
As the Eighth Circuit Court of Appeals has explained, 
"In extreme circumstances, ... the corporate form will be disregarded and the 
personal assets of a controlling shareholder or shareholders may be attached in 
order to satisfy the debts and liabilities of the corporation." ... However, courts 
should "only reluctantly and cautiously" pierce the corporate veil, and the "veil 
may not be pierced absent a showing of improper conduct." Id. "[T]he party who 
wishes to pierce the corporate veil bears the burden of proving that there are 
substantial reasons for doing so." Contractors, Laborers, Teamsters & Eng'rs 
Health & Welfare Plan v. Broch, 757 F.2d 184, 190 (8th Cir. 1985). 
( emphasis added) 
NLRB v. Bolivar-Tees, Inc., 551 F.3d 722, 728 (8th Cir. 2008) (further citations omitted). 
Likewise, the Ninth Circuit has explained: 
The district court clearly erred in finding that Sommer was the alter ego ofM-
MLS, Inc. solely because of the fact of control. 'Alter ego is a limited doctrine, 
invoked only where recognition of the corporate form would work an injustice to 
a third person.' Tomaselli v. Transamerica Ins. Co., 25 Cal. App. 4th 1269, 31 
Cal.Rptr.2d 433, 443 (Cal. Ct. App. 1994) ( citation omitted) ( emphasis in the 
original). The injustice that allows a corporate veil to be pierced is not a general 
notion of injustice; rather, it is the injustice that results only when corporate 
separateness is illusory. See Id. (listing examples of the "critical facts" needed to 
establish that it would be inequitable to respect separate corporate identities "as 
inadequate capitalization, commingling of assets, [or] disregard of corporate 
formalities"). . . . The mere fact of sole ownership and control does not eviscerate 
the separate corporate identity that is the foundation of corporate law. See Dole 
Food Co. v. Patrickson, 538 U.S. 468,475, 155 L. Ed. 2d 643, 123 S. Ct. 1655 
(2003) ("The doctrine of piercing the corporate veil, however, is the rare 
exception, applied in the case of fraud or certain other exceptional 
circumstances."); 1 William Meade Fletcher et al., Fletcher Cyclopedia of the 
Law of Private Corporations§ 41.35, at 671 (perm. ed., rev. vol. 1999) 
("Allegations that the defendant was the sole or primary shareholder are 
inadequate as a matter oflaw to pierce the corporate veil. Even if the sole 
shareholder is entitled to all of the corporation's profits, and dominated and 
controlled the corporation, that fact is insufficient by itself to make the 
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shareholder personally liable." ( footnotes omitted)). 
Katzir's Floor & Home Design, Inc. v. M-MLS.COM, 394 F.3d 1143, 1149 (9th Cir. 2004). 
Idaho adheres to this view that ignoring the corporate form is an extreme and rare 
occurrence: · 
To warrant casting aside the legal fiction of distinct corporate existence ... it 
must ... be shown that there is such a unity of interest and ownership that the 
individuality of such corporation and such person has ceased; and it must further 
appear from the facts that the observance of the fiction of separate existence 
would, under the circumstances, sanction a fraud or promote injustice." Hayhurst 
v. Boyd, 50 Idaho 752,761,300 P. 895,897 (1931) (citations omitted). 
( emphasis added) 
Maroun v. Wyreless Sys., 141 Idaho 604,613 (Idaho 2005). Similarly, the Idaho Supreme Court 
has also indicated: 
In order for a corporation to be an alter ego of an individual, there must be (1) a 
unity of interest and ownership to a degree that the separate personalities of the 
corporation and individual no longer exist and (2) if the acts are treated as acts of 
the corporation an inequitable result would follow. 
( emphasis added) 
Vanderford Co. v Knudson, 144 Idaho 547, 556-57, 165 P.3d 261, 270-71 (2007), citing, Surety 
Life Ins. Co. v. Rose Chapel Mortuary, 95 Idaho 599, 601, 514 P.2d 594,596 (1973). See also, 
Neibaur v. Neibaur, 142 Idaho 196,201 (2005) (Idaho Supreme Court declined to adopt the 
remedy of piercing the corporate veil in the context of a divorce division of community 
property); Pierson v. Jones, 102 Idaho 82, 84 (1981) (undercapitalization of corporation 
insufficient to justify piercing the corporate veil); Jordan v. Hunter, 124 Idaho 899, 905 (Ct. 
App. 1993) (" the powers of the court to disregard the corporate form, i.e., to "pierce the 
corporate veil," may be exercised only under limited circumstances ... "). 
The above discussion provides the context in which the Court must evaluate Plaintiffs 
latest attempt to plead a cognizable claim for piercing the corporate veil of Berryhill & Co., Inc., 
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in order to establish individual liability against John and Amy Berryhill.2 
B. Plaintiff's allegations are insufficient to justify this rare and extreme 
remedy. 
In dismissing Plaintiff's second attempt at piercing the corporate veil in Count Six of its 
Amended Complaint, this Court previously noted the conclusory nature of Plaintiff's allegations. 
This Court specifically stated "Plaintiff does not allege any factual basis for this [ alter ego] 
conclusion."3 Again, however, as with its first two attempts, in its proposed Second Amended 
Complaint Plaintiff asserts only the vaguest, conclusory new allegations without factual basis in 
a weak attempt to address the omissions noted by the Court in earlier efforts.4 Even following 
discovery, Plaintiff is unable to produce facts to support its legal assertions. 
1. Corporate formalities. 
At new paragraph 53 of the proposed Second Amended Complaint Plaintiff baldly asserts 
"Berryhill & Company, Inc., has failed to hold annual shareholder's meetings or follow even 
minimal corporate formalities." The first part of this allegation is unfounded and the second part 
is too vague to signify anything. Attached as Exhibit "A" to the Affidavit of Daniel E. Williams 
2 This Court understood the rare nature of this remedy in both of its earlier 
decisions dismissing the same claim. See, Memorandum Decision and Order Regarding 
Defendants' Second Motion to Dismiss filed December 4, 2009, pp. 3-5, and Memorandum 
Decision and Order of Defendants' Motion to Dismiss filed July 28, 2009, p. 4. 
3 Memorandum Decision and Order Regarding Defendants' Second Motion to 
Dismiss filed December 4, 2009, p. 5. 
4 This Court noted in part that "There is no allegation that corporate formalities 
were not followed. There is no indication that regular director meetings were not held or that the 
process used by the corporation to approve transactions was not followed. The fact that John and 
Amy may have occasionally used company funds or assets for personal use does not rise to the 
level of such a unity of ownership that the individuality of John or Amy and Berryhill & 
Company had ceased." Memorandum Decision and Order Regarding Defendants' Second 
Motion to Dismiss filed December 4, 2009, p. 4. 
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are minutes of annual shareholder meetings provided in discovery to Plaintiff. Plaintiff's vague 
allegation does not give rise to a valid claim. 
As the Third Circuit has explained in this regard, 
Not every disregard of corporate formalities or failure to maintain corporate 
records justifies piercing the corporate veil. That remedy is available only if it is 
also shown that a corporation's affairs and personnel were manipulated to such an 
extent that it became nothing more than a sham used to disguise the alter ego's use 
of its assets for his own benefit in fraud of its creditors. In short, the evidence 
must show that the corporation's owners abused the legal separation of a 
corporation from its owners and used the corporation for illegitimate purposes. 
Kaplan v. First Options, 19 F.3d 1503, 1521 (3d Cir. 1994) (emphasis added). 
In the Idaho appellate cases in which justifiable grounds were found to pierce the 
corporate veil, the common thread is a serious failure to observe corporate formalities. See, e.g., 
Chick v. Tomlinson, 96 Idaho 483 (1975) (complete lack of corporate formalities, such as 
directors' meetings); Surety Life Ins. Co. v. Rose Chapel Mortuary, Inc., supra, 95 Idaho 373 
(1966) (total lack of corporate formalities such as director and shareholder meetings). On the 
other hand, the Court of Appeals found in Alpine Packing Co. v. H.H. Keim Co., 121 Idaho 762, 
764 (Ct. App. 1991), that although corporate owners "did not run the business as they should 
have" and failed to observe certain formalities, the plaintiff did not demonstrate "such a" unity of 
interest and ownership that would allow a reasonable inference of disregard of the status of a 
separate corporation. 
2. "Insolvency." 
At new paragraph 52 Plaintiff alleges that "Berryhill & Company's liabilities greatly 
exceed its assets and therefore the company is insolvent and will be unable to pay the judgment if 
obtained by Mosell Equities." Paragraph 54 and additional language in paragraph 57 similarly 
allege in conclusory terms that the company is "insolvent," even through its business is ongoing. 
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Plaintiff makes this charge without explanation or factual foundation, even though the business 
of Berryhill & Company, Inc., is ongoing and there has been no voluntary or involuntary 
bankruptcy petition filed. Whatever Plaintiff means by "insolvent" is left unexplained and 
unsupported. 
In Chickv. Tomlinson, 96 Idaho 483,486,531 P.2d 573 (1975), the Idaho Supreme Court 
affirmed a trial court's finding of personal liability where the record "readily illustrat[ed] the 
merger of identity of Tomlinson and his various enterprises." The record in that case was 
"replete with evidence that the corporation and K.D. Tomlinson was one and the same person" 
and that Tomlinson "acted without regard to its corporate existence." In addition, Tomlinson 
personally hired the plaintiffs, eventually assigned them to the corporation, issued them personal 
promissory notes for their bonuses. Under these circumstances, combined with the truly 
"tenuous position" of the corporation financially, the Court affirmed the district court's findings 
regarding alter ego. 96 Idaho at 486. Here, Plaintiff alleges no facts that would support any 
similar finding. Plaintiffs conclusory allegation, repeated several times, that Defendant 
Berryhill & Company, Inc., is "insolvent," is insufficient. 
Moreover, insolvency, even if shown, does not constitute independent grounds for veil 
piercing: 
The alter ego doctrine is not applied by a test, but by consideration of relevant 
"factors ... to determine whether the debtor corporation is little more than a legal 
fiction." See Pearson, 247 F.3d at 484-85. A shortage of capital, as with all the 
factors of the alter ego doctrine, is not per se a reason to pierce the corporate veil. 
See 18 Am. Jur. 2d, supra, § 49. Companies commonly become insolvent, then 
bankrupt; piercing the corporate veil is an exception reserved for extreme 
situations, rather than the rule. See American Bell, 736 F .2d at 886 (piercing the 
corporate veil has 'demanding' requirements to be applied only in 'specific, 
unusual circumstances'). Rather, the inquiry into corporate capitalization is most 
relevant for the inference it provides into whether the corporation was established 
to defraud its creditors or other improper purpose such as avoiding the risks 
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known to be attendant to a type of business. See Fletcher, supra, § 41.33; 18 Am. 
Jur. 2d, supra, § 49. No such accusations appear in this record. 
Trs. of the Nat'/ Elevator Indus. Pension, Health Benefit & Educ. Funds v. Lutyk, 332 F.3d 188, 
197 (3rd Cir. 2003). Here, Plaintiff pleads nothing to buttress its bald claim of "insolvency," 
which would be insufficient to justify ignoring the corporate existence of Berryhill & Company, 
Inc., even if Plaintiff could show actual insolvency. 
3. Repeat of earlier allegations that this Court found insufficient. 
Plaintiff's other allegations at Count Six are the same as before, which, even taken as 
true, fail to state a claim for disregarding the corporate form. 5 At Paragraphs 43, Plaintiff again 
simply leaps to the conclusion that "Berryhill & Company, Inc. is the alter ego of John and Amy 
Berryhill," providing no factual underpinning. At Paragraphs 44, 45 and 46, Plaintiff merely 
notes that Berryhill & Co, Inc., is a closely-held corporation with John Berryhill as the sole 
shareholder and the lack of other officers or directors other than John and Amy Berryhill. As the 
Ninth Circuit made clear in the case of Katzir's Floor & Home Design, Inc. v. M-MLS.COM, 394 
F.3d at 1149 (9th Cir. 2004), however, the rules do not change simply because a corporation is 
closely held. 
Paragraphs 47, 48, 49, 50 and 51 allege various activities of John and Amy Berryhill with 
regard to Berryhill & Co., Inc., including using corporate assets for personal use, entertaining 
guests at the restaurant without compensating the corporation, using corporate credit cards to 
purchase gas for personal vehicles, using funds "in corporate accounts" to pay for improvements 
5 Based on Count Six, Plaintiff adds John Berryhill as an individual Defendant to 
its Counts One, Two, Three and Five. Nowhere, however, does Plaintiffs Amended Complaint 
state an individual claim against Defendant Arny Berryhill, who is named in the caption 
"individually." 
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to their personal residences, and using restaurant gift certificates to barter for their personal 
benefits. None of these allegations, even if true, can show that the separate corporate existence 
of Berryhill & Co., Inc., has "ceased," as required by Idaho law. Obviously, especially with a 
closely-held corporation, the distinction between "personal" and ''business" can become difficult 
to establish. As this Court noted previously, there was and is no allegation that the corporation 
did not approve these transactions.6 None of the allegations rise to the necessary level to justify 
the rare and extreme remedy of piercing the corporate veil. Plaintiff does not even attempt to 
show, because it cannot, facts supporting its bald claims as to undercapitalization, disregard of 
corporate formalities or the kind of commingling of corporate assets necessary to demonstrate 
that the separate existence of Berryhill & Company, Inc., had "ceased." 
C. Finally, Plaintiff fails to plead the kind of fraud or "injustice" 
necessary to invoke the remedy of piercing the corporate veil. 
At paragraph 57, Plaintiff attempts in exactly the same language as its failed earlier 
attempt to plead an "injustice," fraud or inequitable result in order to satisfy the second prong of 
the test set forth in Surety Life Ins. Co. v. Rose Chapel Mortuary, supra, 95 Idaho at 601 (1973). 
Instead of describing the alleged inequitable result that would follow absent piercing the 
corporate veil, Plaintiff merely incants the formulation that an "inequitable result would follow, 
and such a result would sanction a fraud and promote injustice." Such an allegation is 
insufficient to state a claim pursuant to the second prong of the test. This Court previously 
specifically found that this allegation was insufficient. 7 
6 Memorandum Decision and Order Regarding Defendants' Second Motion to 
Dismiss filed December 4, 2009 p. 4. 
7 "Plaintiff's Amended Complaint merely states that 'an inequitable result would 
follow, and such result would sanction a fraud and promote injustice.' Pliantiff does not allege 
any factual basis for this conclusion." Memorandum Decision and Order Regarding Defendants' 
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For instance, in Davidson v. Beco Corp., 112 Idaho 560, 569 (Ct. App. 1986), the court 
held that the district court erred in refusing to grant an individual defendant's motion for 
judgment n.o.v., because, although plaintiff had satisfied the first prong of the test, there was no 
showing whatsoever on the second prong that the individual defendant had "drained both 
corporations of resources with which to pay a judgment." Here, Plaintiff does not state a claim 
under the second prong by simply alleging that if individual defendants "are allowed to hide 
behind the corporate shield and avoid personal liability," an unspecified inequitable result would 
follow. Some separate fraud or injustice must be pled so as to state a claim to pierce the veil. It 
is hardly sufficient for Plaintiff to worry in general about the corporation's ability to repay its 
alleged loan. 
CONCLUSION 
For all the foregoing reasons, Defendants respectfully request that this Court deny 
Plaintiffs Motion to File Second Amended Complaint. 
i7c.d---
DA TED this.Li.) __ day of June, 2009. 
ROMAS, WILLIAMS & PARK, LLP 
Attorney for Defendants 
Second Motion to Dismiss filed December 4, 2009, p. 5. 
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COMES NOW the Plaintiff and hereby provides its Memorandum in Support of its 
Motion to Amend its Complaint to add a claim for Piercing the Corporate Veil. 
REPLY ARGUMENT 
1. Berryhill & Company, Inc. has failed to hold shareholder meetings. The 
Berryhill's rely on the the fabricated Annual Meetings of the Board of Directors and 
Shareholders attached as Exhibits to Mr. Williams' affidavit, and assert they have followed the 
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requisite corporate formalities. However, as noted during the Plaintiff's recent Motion to 
Compel, these documents fail to identify when and where any shareholder's meetings mandated 
by Idaho Code § 30-1-701 were held. 
30-1-701. ANNUAL MEETING. (1) A corporation shall hold a meeting of 
shareholders annually at a time stated in or fixed in accordance with the bylaws. 
The Court will also note the "effective as of' date notation, which evidences these 
documents were created after the fact, and not contemporaneously with any alleged 
shareholder's meetings. 
The corporate formalities necessary to provide the protection of limited personal liability 
have to be more substantial than merely generatingfake corporate minutes after litigation against 
the corporation has commenced. 
2. Berryhill & Company is insolvent. It appears that once again, the Defendants are 
arguing the merits of the case, not against the minimal standard of Rule 15(a), IRCP to allow an 
amendment. Contrary to the Defendants' arguments, all Mosell Equities has to plead is Berryhill 
& Company, Inc. is insolvent. Mosell Equities does not now have to prove that fact. 
CONCLUSION 
Mosell Equities has clearly has pied the requisite elements of a claim to pierce the 
corporate veil and understands it has the burden at TRIAL to preset compelling evidence to 
support its claims. However, at this juncture, Mosell Equities has pied the requisite elements, 
and asks the Court to GRANT its Motion to Amend. 
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DATED this 25th day of June, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
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corporation, JOHN E. BERRYHILL m and ) 
AMY BERRYHILL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
TO: CLERK OF THE DISTRICT COURT 
Case No. CV OC 0909974 
NOTICE OF SERVICE 
OF DISCOVERY 
YOU ARE HEREBY NOTIFIED that on the 2nd day of July, 2010, I caused to be served 
copies of DEFENDANTS' THIRD SUPPLEMENTAL ANSWERS TO PLAINTlFPS FIRST SET 
OF INTERROGA"IORIES AND REQUESTS FOR PRODUCTION, together with a copy of this 
Notice, via email, upon l;j:..R. Clark, attorney for Plaintiff. 
DATED this L day of Julyt 2010. 
,. 
~ . 
·<~ ... ·~-- ... 
NOTICE OF SERVICE OF D[SCOVERY ~ t 
HOMAS, V:L(KS & P} L 
Cw 
aniel E. Williams 
Attorney for Defendants 
000989
• JUL. 2. 2010 12: 3 2 PM - NO. 8875 P. 3 
CERTIFJCATE OF SERVICE 
I hereby certify that on this :) ~ of July, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated below: 
Enc R. Clark 
Clark & Associates, Attorneys 
P. 0, Box 2504 
Eagle, ID 83616 
__ Via Hand Delivery 
Via Facsimile: 939-7136 
_1L_ Via ~fail 
Daniel E. Williams 
NOTICE OF SERVICE OF DISCOVERY - 2 
000990
. 
** INBOUND NOTIFICATION: FAX RECEIVED SUCCESSFULLY** 
•TIME RECEIVED • REMOTE CSID DUR-N PAGES 
~July 2, 2010 4:32:22 PM M 208-939-7136 147 6 
STATUS 
Received 
7/2/2010 4:29 PM FROM: 208-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW TO: 2876919 PAGE: 001 OF 006 
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
Office: 208-830-8084 
Fax: 208-939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
NO, Fil.ED 7/JP 
AU ______ .P M . ..::z:t;{y 
JUL u l 2010 
J. DAVID NAVARRO, Cl~rk 
8y L .. AMES 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH nJDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA 




BERRYHILL & COMPANY, INC. an Idaho 
Corporation, JOHN E. BERRYHILL III and 
AMY BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
MOSELL EQUITIES' DISCLOSURE 
OF LAY WITNESSES FOR TRIAL 
COMES NOW the Plaintiff and by and through its counsel of record and hereby provides 
the Court with its disclosure of lay witnesses the Plaintiff may present for testimony at trial. 
Glenn Mosell 
2233 Aldercrest PI 
Eagle, ID 83616 
Mikki Mosell 
2233 No. Aldercrest PI 
Eagle, ID 83616 
Paul Beckman 
Camille Beckman 
175 So. Rosebud Lane 
Eagle, Id 83616 
MOSELL EQUITIES' DISCLOSURE OF LAY WITNESSES FOR TRIAL - 1 
000991
7/2/2010 4:29 PM FROM: 20.-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW TO:-6919 PAGE: 002 OF 006 
Foad Roghani 
175 So. Rosebud Lane 
Eagle, Id 83616 
Dr. Ron Bitner 
Bitner Vineyards 
16645 Plum Road 
Caldwell, ID 83607 
Mary Gendron 
c/o Clark & Associates 
P. 0. Box 2504 
Eagle, ID 83616 
Joy Luedtke 
932 No. Cottage Cove Way 
Star, ID 83669 
Chris Munson 
c/o Berryhill & Co. Restaurant 
121 No. 9th St 
Boise, ID 83702 
John Berryhill 
Berryhill & Co. Restaurant 
121 No. 9th St 
Boise, ID 83702 
Dan Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Paul Mangiantini 
MANGIANTINI & SLOMIAK, LLP 
1191 E. Iron Eagle Drive, Suite 200 
Eagle, Idaho 83616 
John Berryhill, II (Father) 
c/o Berryhill & Co. Restaurant 
121 No. 9th St 
Boise, ID 83702 
Amy Berryhill 
c/o Berryhill & Co. Restaurant 
MOSELL EQUITIES' DISCLOSURE OF LAY WITNESSES FOR TRIAL - 2 
000992
7/2/2010 4:29 PM FROM: 20.-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW TO:-6919 
121 No. 9th St 
Boise, ID 83702 
Dennis Charney 
1191 East Iron Eagle Drive 
Eagle, ID 83616-5146 
James Tomlinson 
Tomlinson & Associates, Inc. 
205 No. 10th St. 
Boise, ID 83702 
Victoria Meier 
Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd. 
PO Box 1368 
Boise, ID 83701 
Kimbell D. Gourley 
Trout Jones Gledhill Fuhrman Gourley, PA 
PO Box 1097 
Boise, ID 83701 
Tom Foerstel 
Foerstel Design 
249 So. 16th St. 
Boise, ID 83702 
Michael 0. Roe 
Moffatt, Thomas, Barrett, Rock & Fields, Chtd. 
PO Box 829 
Boise, ID 83701 
Steve Inch 
Propel Communications Inc. 
2265 So. Swallowtail Lane 
Boise, ID 83 706 
Laura Herrick 
Foerstel Design 
249 So. 16th St. 
Boise, ID 83702 
Sherry McKibben 
McKibben & Cooper Architects 
515 W. Hays 
Boise, ID 83702 
PAGE: 003 OF 006 
MO SELL EQUITIES' DISCLOSURE OF LAY WITNESSES FOR TRIAL - 3 
000993
7/2/2010 4:29 PM FROM: 20.-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW TO:.6919 
Bob Taunton 
Taunton Consulting, LLC 
1596 So. Lakemoor Way 
Eagle, ID 83616 
Brian Ellsworth 
Ellsworth Kincaid Construction 
503 Americana Blvd 
Boise, ID 83702 
Michael Boss 
c/o Boise Urban Liaison 
1454 South Millstream Court 
Nampa, ID 83686-4838 
Tim Fitzpatrick 
2742 Table Rock Rd 
Boise, ID 83712 
Cathy Smith 
c/o Atova Realty 
Ste 120, 661 South Rivershore Lane 
Eagle, ID 83616-5397 
John Belluomini 
Mogul Advisory Group 
430 East State St. 
Eagle, ID 83616 
Amy Dempsey 
Riche Dempsey & Assoc. 
205 No. 10th, Suite 300 
Boise, ID 83702 
Harmony Anderson 
c/o Berryhill & Co. Restaurant 
121 No. 9th St 
Boise, ID 83 702 
Michael Fuller 
c/o Berryhill & Co. Restaurant 
121 No. 9th St 
Boise, ID 83702 
Timothy Kendall 
c/o Berryhill & Co. Restaurant 
121 No. 9th St 
PAGE: 004 OF 006 
MO SELL EQUITIES' DISCLOSURE OF LAY WITNESSES FOR TRIAL - 4 
000994
7/2/2010 4:29 PM FROM: 20.-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW T0:.6919 
Boise, ID 83702 
Amanda Nies 
c/o Berryhill & Co. Restaurant 
121 No. 9th St 
Boise, ID 83702 
Russell Case 
Hawley Troxell Ellis & Hawley 
PO Box 7038 
Boise, ID 83707 
Todd Lakey 
Lakey & Rudolph, PLLC 
1533 N. Cormorant Place 
Boise, ID 83713 
And any witness listed by the Defendants. 
RESPECTFULLY SUBMITTED this 2nd day of July, 2010. 
PAGE: 005 OF 006 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
MOSELL EQUITIES' DISCLOSURE OF LAY WITNESSES FOR lRIAL - 5 
000995
7/2/2010 4:29 PM FROM: 20.-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAIi T0:.6919 PAGF,: 006 OF 006 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2nd day of July, 2010, I served the foregoing, by having 
a true and complete copy delivered via facsimile transmission to: 
Daniel E. Williams 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St. Suite 300 
P.O. Box 1776 
Boise, ID 83701 
(208) 345-7894 
ERIC R. CLARK 
MOSELL EQUITIES' DISCLOSURE OF LAY WITNESSES FOR TRIAL - 6 
000996
• .. - FILED RECEIVED NO. I 
FILED AM. ____ P.M./;/o 
JUL O 8 2010 
Ada County Clerk 
JUL 1 2 2010 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, 
Plaintiff, 
vs. 
BERRYHILL & COMPANY, INC., an 
Idaho corporation, JOHN E. 
BERRYHILL III and AMY 
BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
NOTICE OF PRETRIAL 
CONFERENCE 
PLEASE TAKE NOTICE that a Pretrial Conference is hereby scheduled in this case on 
~f ' --
thf. /--aay of July, 2010, atq};"'5= o'clock /-.m. before the Honorable Darla 
Williamson, District Judge. 
DATED this ifi- day of July, 2010. 






CERTIFICATE OF SERVICE 
I hereby certify that on this / tJ day of July, 2010, a true and correct copy of the 
foregoing instrument was served oQposing counsel as indicated below: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
Daniel E. Williams 
Thomas, Williams & Park LLP 
P. 0. Box 1776 
Boise, ID 83701-1776 
NOTICE OF PRETRIAL CONFERENCE - 2 
Via Hand Delivery 
Via Facsimile 
;l:= Via U.S. Mail 
__ Via Hand Delivery 
Via Facsimile x= Via U.S. Mail 
000998
JLIL. 23. 2010 4: 38PM -
DANIELE. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9dl St., Suite 300 
P. 0. Box 1776 
Boise, ID 83701 
Telephone (208) 345-7800 -
Fu: (208) 345-7894 
danw@thomaswilliamslaw.com 
Attorneys for Defendants 
• NO. 8957 P. 2 
NU. C 
A.M,_ " Fl.lfy rr . 
·•··· .... - ... ·-·--···----- ... ·• .3.5 
.11,, ,- ;:> .n;o 
:,ju L ,. ,J i,':1, 
J; DAVID NAVARRO, Clerk 
By kATI-IY J. BIEHL 
, __ DDUIY 
.. , .;; ):~.·~-- ." .... 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, 
Plaintiff, 
vs. 
BERRYIDLL & COMPANY, INC., an 
Idaho corporation, JOHN E. 
BERRYIDLL m and AMY 
BERRYHILL, individually, and as 
husband and wife, 
Defendants. 
Case No. CV OC 0909974 
NOTICE OF SERVICE 
· OF DISCOVERY 
TO: CLERK OF THE DISTRICT COURT ~ 
YOU ARE HEREBY NOTIFIED that on the23 day of July, 2010, I caused to be served 
copies of DEFENDANTS' FOURTH SUPPLEMENTAL ANSWERS TO PLAINTIFF'S FIRST 
SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION, together with a copy of 
this Notice, via emall, upon Eric R. Clark, attorney for Plaintiff, 
DATED tbi&~f July, 2010. 
NOTICE OF SERVICE OF DISCOVERY - l 
OMAS, WILLIAMS & P Ak.K, LLP 
. Williams 
Attorney for Defendants 
000999
JUL.23.2010 4:39PM NO. 8957 P. 3 
CERTIFICATE OF SERVICE 
::J-
I hereby certify that on this Q_ day of July, 2010, a true and correct copy of the 
foregoing instrument was served on opposing counsel as indicated be]ow: 
Eric R. Clark 
Clark & Associates, Attorneys 
P. 0. Box 2504 
Eagle, ID 83616 
NOTICE OF SERVICE OF DISCOVERY -2 
__ via Hand Delivery 
__ via Facsimile 
~ via U.S. Mail 
<./' viaEmail 
001000
,IUL.29.2010 3:12PM e NO. 89 71 P. 2 
' ' 
DAN1EL E. WILLIAMS (ISB 3920) 
THOMAS, WILLIAMS & PARK, LLP 
121 N. 9th St., Suite 300 
P.O. Box 1776 
Boise, ID 83701 
Telephone (208) 345~7800 
Fax: (208) 345-7894 
danw@twplegal.com 
Attorneys for Defendants 
~0,---~=--r~~:-:--FIL~t. ; 10 AM--~-
JUL 2 9 2010 
J. DAVID NAVARRO, Clerk 
By AMY KING 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MOSELL EQUITIES, an Idaho Limited, ) 






BERRYHILL & COMPANY, INC., an Idaho ) 
corporation, JOHN E. BERRYilILL ID and ) 
AMY BERRYlllLL, individually, and as ) 
husband and wife, ) 
) 
Defendants. ) 
Case No. CV OC 0909974 
STIPULATION TO 
VACATE AND RESET 
TRIAL DATE AND 
HEARING DATE 
The parties, through their respective counsel of record, hereby stipulate and agree that the 
trial of this matter scheduled to begin on August 2, 2010, may be vacated and reset to begin on 
STIPULATION TO VACATE AND RESET TRIAL DATE AND HEARING DATE, P. 1 
